





XUM 


Vou. F9 


CENTRAL LAW JOURNAL. — 21 








Central Law Journal. 








ST. LOUIS, MO., JULY 8, 1904. 


WHETHER PART PERFORMANCE OF AN 
ORAL AGREEMENT TO MAKE A WRITTEN 
LEASE IS ENFORCEABLE BY SPECIFIC PER- 
FORMANCE. 








lt is strange, indeed, that landlords are 
not more often compelled to live up to their 
verbal agreements to give a written lease to 
the tenant on the performance of certain con- 
ditions required of the latter. 

It is true that in most states the statute of 
frauds prohibits the enforcement of ‘‘all leases 
for more than one year not in writing,’’ and 
in some states there is a provision that all 
leases not in writing ‘‘shall have the effect of 
creating tenancies from month to month.’’ 
Such statutes, however, while they render in- 
effective any defense to an action for eject- 
ment or unlawful detainer based on the parol 
agreement to make a lease, they nevertheless 
do not interfere with the jurisdiction of a 
court of equity to grant specific performance 
of an oral agreement in favor of that party to 
the contract who has performed his part of 
the agreement. 

Thus to take a case very strongly support- 
ing the point we are now endeavoring to 
make, if a landlord proposes to a tenant to 
lease him the premises for several years on 
condition that he pay so much rental per 
month, andthe tenant accepts the proposi- 
tion of the landlord and moves into the house, 
the landlord can be compelled by a court of 
equity to specifically perform his part of the 
agreement. Wallace v. Scoggins, 17 Oreg. 
476. In this case the plaintiff sought the 
specifie performance of a parol lease of cer- 
tain premises situated in the City of Portland. 
In her complaint the plaintiff, in substance, 
alleges that on or about July 1, 1888, the 
plaintiff rented from the defendant the prop- 
erty in the City of Portland known as No. 
247 Alder street, for the term of two years, at 
the rent of forty dollars per month ; that about 
the time the said lease was made, and in pur- 
suance thereof, plaintiff entered into the pos- 
session of said premises ; that she cut and fitted 
expensive carpets for the house, painted cer- 
tain portions of the inside thereof, and ex- 
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pended a large sum of money in fitting up 
said house, to be used as a residence during 
said two years; that she purchased and 
placed in the cellar of said house a large 
quantity of coal and wood for her winter’s 
supply, and that she regularly paid the rent 
at the end of each month, and has fully per- 
formed the contract of lease on her part; but 
that the said defendant, under the pretense 
that said lease was not in writing, commen- 
ced a suit against the plaintiff before B. 
B. Tuttle, a justice of the peace in Multnomah 
County, for the unlawful detainer of said 
premises, and prays that said contract of 
leasing may be specifically enforced, etc. 
The referee to whom the case was referred, 
while he found that the plaintiff was entitled 
to.a lease for the full term, nevertheless held 
that such fact would not entitle her to specific 
performance, but would constitute a valid 
defense to a proceeding by unlawful detainer. 
In overruling this position taken by the referee 
the court said: ‘The finding of the learned 
referee to the effect that plaintiff’s parol 
lease was good for a year, and therefore she 
had a good legal defense to the pending pro- 
ceedings of unlawful detainer, did not go far 
enough. Her rights rest upon a more 
substantial equity than defense to that 
It is right to have the parol 
agreement specifically enforced by a decree 
so that the same shall be fixed and certain, 
and that she may not again be subject to be 
harassed and vexed by such a petty proceed- 
ing.’’ 

Other cases while not going quite as far as 
the case just cited, nevertheless give support 
to the proposition that an agreement to make 
a lease will be specifically enforced. Deeds v. 
Stephens (Idaho, 1902), 69 Pac. Rep. 534; 
Kincaid v. Kincaid, 85 Hun (N. Y.), 141. 
In the latter case the plaintiff purchased 
land and conveyed it tothe defendant on the 
express parol agreement that the latter 
would lease the premises to the plaintiff for 
life. It was held that where the plaintiff 
makes the conveyance, he may, on default 
of the defendant, compel the specific per- 
formance of the defendant’s agreement to 
make the lease on the ground of part per- 
formance on the part of the defendant. 

Sometimes to more effectually conserve the 
remedy by specific performance in this class 
of cases it is necessary to stop proceedings at 
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law until the suit for specific performance has 
been determined. The remedy by injunction 
in such cases is clear, the rule being that if 
a plaintiff resorts to a tribunal as that of a 
justice of the peace, where defendant cannot 
avail himself of his equitable rights, a court 
of equity will interfere by injunction. De- 
moss v. Economy Furniture & Carpet Co., 
74 Mo. App. 117. Thus in the case cited it 
was held that where a landlord sued his ten- 
ant for rent in a justice’s court, he may be 
enjoined from prosecuting such suit, even 
after an appeal to the circuit court, on the 
ground of an estoppel in pais, since the jus- 
tice court, and therefore the circuit court, 
has no equitable jurisdiction, and cannot en- 
tertain such defenses. 








NOTES OF IMPORTANT DECISIONS. 

NEGLIGENCE—LIABILITY OF RAILROADS FOR 
INJURIES CAUSED BY TRAINS PROJECTING OVER 
THE PLATFORM. — Several recent cases have 
called attention to the difference of opinion ex- 
isting among the authorities on the question of a 
railroad’s liability for injuries caused by trains 
projecting over the platform of a station. In the 
recent case of Lehigh Valley. Railroad Co, y. 
Dupont, 128 Fed. Rep. 840, the United States 
Cireuit Court of Appeals for the second circuit 
held that a passenger has a right to assume that 
the pla‘form isso related to the track that the 
train will not sweep over any part of it. This 
ease is also supported, by the cases of Dobiecki 
v. Sharp, 88 N. Y. 203, and Archer y. Railroad, 
106 N. Y. 589, 13 N. E, Rep. 318. 

A contrary view is taken in the recent case of 
Norfolk & Western Ry. v. Hawkes, 9 Va. Law 
Reg. 1060, where the supreme court of Virginia 
held that a railroad employee of intelligence 
whose duty it is to attend passenger trains and re- 
ceive the mail pouch, and who, seeing a train ap- 
proaching, stands near the edge of the depot 
platform, which is twelve feet wide, cannot re- 
cover for an injury inflicted upon him by reason 
of being struck by the train which projected tor- 
tuously from one to ten inches over said plat- 
form. The courtsaid: ‘No man is justified in 
placing himself near.a passing train upon any 
such idea or presumption. It is inexcusable 
rashness and folly to do so. ‘The instincts of 
self-preservation, the dictates of the}most ordin- 
ary prudence, would suggest, and even require, 
that every person, upon the approach of a train, 
shall retire far enongh to avoid injury, whatever 
may be the speed of the train or the width of 
the cars. He must, at his peril, place himself 
where he cannot be struck by the train so long 
as it continues upon its track. Of course, the 


result might be very different where the em- 





ployee, in remaining on or near the track, is 
acting under the instructions of the company.” 


CARRIERS—INJURIES TO PASSENGERS BY CARS 
Pass1nG EACH OTHER TOO CLOSELY.—We desire 
to call attention to a valuable opinion by Judge 
Goode of the St. Louis Court of Appeals in the 
case of Kreimelmann v. Jourdan, 80 5. W. Rep. 
323. In this case a street railway company ran 
open summer cars, with a continuous footboard on 
each side, on double traeks so close together that 
passengers using the inside footboard would be 
struck by cars going in the opposite direction. 
Plaintiff in this case was so struck and injured 
while he was passing from the rear of the car, 
along such footboard, to a seat, without knowl- 
edge that the tracks were so close together as to 
render his position dangerous. The court held 
that he was not guilty of contributory negligence 
asa matter of law, though he was well acquaint- 
ed with the operation of street cars, defendant 
having taken no precautions to prevent such use 
of the inside footboard by passengers. 

Judge Goode, in the course of a very valuable 
opinion, said in part: ‘The proposition is 
greatly insisted on that the court erred in refus- 
ing to instruct that the plaintiff could not recover 
if he stepped on the footboard without first look- 
ing fora car on the north track. The rule that 
a person must look or listen before going ona 
given spot, or forfeit any relief for an injury re- 
ceived thereon, prevails when the spot is known 
to be in the track or course ‘habitually passed 
over by trains, cars, wagons, or other instrumen- 
talities whose impact will inflict injury. We are 
not sure a jury must be told a plaintiff cannot re- 
cover for a personal injury if he did not look 
around before going where he was hurt, except 
when the accident occurred while the plaintiff 
was crossing a railway track, which is a warning 
of danger to a person about to cross it. 
When a man steps on a railway track, 
he knows he is going where danger lurks, 
and knows, too, whence danger is to be 
apprehended; that is from the approach 
along the track ofan engine or car. Hence the 
propriety and the wisdom of requiring him to 
look in advance to see if the track is clear, or re- 
quiring that specific act as a discharge of the 
duty to use ordinary care. A person crossing a 
railway track at a common highway crossing has 
no reason to rely on the railway company’s hav- 
ing arranged the operation of trains to insure his 
safety, and hence must look for trains. But un- 
der circumstances which give him the right to 
trust to the railway company’s care, the rule in 
regard to looking for trains before crossing a 
track does not prevail. Terry v. Jewett, 78 N. 


_ Y. 338; Warren v. Ry.,8 Allen, 227, 85 Am. Dee. 


700; KTein v. Jewett, 26 N. J. Eq. 474; Jewett 
v. Klein, 27 N. J. Eq. 550. The footboard 
on which the plaintiff stepped was _ in- 
tended, among other things, for passengers to 
walk to a seaton. In itself, it gave no warning 
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that a person using it was likely to be hit by a 
car on the near track, but tended to produce an 
impression that he would be safe on the board, 
for it was not to be supposed the defendent would 
invite its patrons to expose themselves to great 
peril. Nor was the north track a warning 
to him, for he might believe, with reason, 
that a passing car would miss him; and, if he 
told the truth, that was his belief. We do not 
feel justified in prescribing as the measure or 
quantum of care to be used by a passenger in 
such a situation that he must look for approach- 
ing cars before stepping on a footboard. The 
more satisfactory test of right conduct under the 
circumstances that surrounded the plaintiff is the 
one which prevails universally, namely, did he 
exercise ordinary care to insure bis own safety? 
The facts did not call for a charge to the jury 
that plaintiff was bound to look for another car 
before he stepped on the board, though failure to 
take that precaution would defeat his action if 
the jury thought it was an essential element of 
due care.”’ 








LABOR STRIKES AND INJUNCTIONS. 





In this age of gigantic enterprise and the 
combination of many industries into great 
centers of business activity, pulsating with 
the force and insensibility of a huge engine, 
the question of the relative condition of labor 
becomes of great interest. 

Shall labor and capital, under such condi- 
tions, work in harmony? This is the serious 
question now confronting the national commis- 
sion which had the late Hon. Mareus Hanna at 
its head. The ill feeling and prejudice engend- 
ered by this lack of harmony and the conse- 
quent strikes with their attendent results 
and the methods resorted to by employer and 
employee to gain their end, make the subject 
one of great popular interest. No unpreju- 
diced person at this date would place any 
obstacle in the way of organized labor and the 
conduct of their affairs within lawful limits. 
It is unfortunate that despite the warning and 
counsel of acknowledged leaders, there is al- 
ways more or less revengeful action on the 
part of those of a naturally vicious and law- 
less bent, who take advantage of the prais- 
worthy effort of labor to better its conditicn. 
Those who give direction to affairs must not 
attempt to secure theirends by an interfer- 
ence with the rights of others. If they shall 
so interfere, then it must be the province of 
the courts of proper jurisdiction to punish or 
restrain them. Labor has suffered much 





from the lawless acts of the vicious element 
in its midst, and not the less important part 
of the suffering to labor has been the weaken- 
ing of popular sympathy. Yet we are forced to 
acknowledge that organized labor has ac- 
complished much in the past for the benefit of 
the workingman and may accomplish much 
more in the future. : 

This discussion is intended to show 
to what extent the use of the extra- 
ordinary writ of injunction is had in 
dealing with strikes and labor troubles, and 
is a practical review of the cases exhibiting 
the power of the court of equity to restrain 
and enjoin strikers and organized labor gen- 
erally from committing tortious acts. Per- 
haps it might be the best way to treat this 
subject for us to assume that the intentional 
infliction of damage is prima facie actionable. 
This would, of couse, include intentional © 
interference with another’s business. On 
its face such interference is actionable if 
it involves a direct injury to his person or 
property. And while the constitution points 
to a policy of freedom for this country, it 
does not imply a right in one person, either 
alone or in combination with others, to dis- 
sturb or annoy another, either directly or in- 
directly, in his lawful business or occupation, 
or to threaten him with annoyance or injury, 
for the sake of compelling him to do or not do 
some particular thing.’ Itnaturally follows 
that it is actionable that interference is accom- 
plished by inducing third persons to break their 
contracts with corporations, presumably, or 
with individuals as it may be,? and although no 
actual tortious methods are used interference 
is still actionable prima, facie, unless there 
be justification such as the right of and indi- 
vidual to pursue his ordinary business occu- 
pation or to use his property as best pleases 
him, in which case there is no such actionable 
interference,* and so far as the question 
concerns the ordinary competition of em- 
ployer and employee, or the competition 
among employers themselves, there is no 
doubt that employees may combine and hold 
meetings in their own interest, and may con- 
fer with employers about matters of mutual 


1 Carew v. Rutherford, 106 Mass. 1. 

2 Jones vy. Stanley, 76 N. Car. 355. 

5 Sells v. Kessler, 54 Ohio St. 73; Mogul Steamship 
Co. v. McGregor, 23 Q. B. Div. 598; Temperton vy. 
Russel, L. R. 1 Q. B. Div. 715. 
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interest ; that they may lay down their tools 
and quit his employ in a proper manner and 
time and he may not compain. But there 
must be no violence actual or threatened and 
no inexcusable interference with the employ- 
er’s property or personal rights; what is 
known as ‘‘picketing’’ and the preventing of 
other employees taking their places; tres- 
passing upon the property of the employer, 
and the like acts. Such interference is action- 
able. In the last named case, the ‘‘boy- 
cott,’? as defined by Mr. Justice Taft: ‘‘A 
combination of many to cause a loss to one 
person by coercing others against their will, 
to withdraw from him their beneficial busi- 
ness intercourse, through threats that, unless 
those others do so, the many will cause simi- 
lar loss to them,’’ is assigned to this class of 
actionable inteference. 

It seems quite clear why equity should in- 
tervene in all these cases where irreparable 
damage is threatened and a continuing injury 
and a multiplicity of actions hang upon such 
a contest between labor and capital. To re- 
strain by the force of equity jurisdiction all 
actionable interference in such case is to pre- 
vent much loss to property, and perhaps life, 
and the consequent misery to society. And, 
in a case before the supreme court in equity 
of New Jersey, in 1894, that court while 
emphasizing the above very distinctly drew 
the line on what is known as the ‘‘boycott.’’ 
Said the court in substance: ‘‘A person’s 
business is property, entitled under the con- 
stitution to protection from unlawful inter- 
ference, every person has a right, as between 
his fellow-citizens and himself, to carry on 
his business, within legal limits according to 
his own discretion and choice, with any 
means which are safe and healthful, and to 
employ therein such persons as he may select ; 
and every other person is subject to the cor- 
relative duty arising therefrom, to refrain 
from any obstruction of the fullest exercise 
of this right, which can be made compatible 
with the exercise of similar rights by others’’ 
and even where there isa legal remedy, 
equity will interfere by injunction to prevent 
an injury which threatens irreparable dam- 
age, and a continuing injury when the legal 
remedy therefor may involve a multiplicity 
of suits. 


4Farleton v. MeGouley, Peacke, 270; Toledo, etc., 
Co. v. Penn. Co., 54 Fed. Rep. 730. 








The criterion of the application of this jur- 
isdiction is the inadequacy of the legal reme- 
dy, depending on whether the injury done or 
threatened, is of such a nature, that when ac- 
complished the property cannot be restored 
to its original condition or cannot be replaced 
by means of compensation in money and 
whether full compensation for the entire 
wrong can be obtained without resort toa 
number of suits.” And, not withstanding the 
remedy at law, the power of equity is such 
as to arrest such injuries and prevent such 
wrongs. This remedy is more beneficial and 
complete than the law can give. 

Says Judge Taft in T. A. A. & N. M. Ry. 
Co. v. Penn. Coal Co.:*® ‘*When an irrepar- 
able and continuing injury is threatened to 
private property and business rights, equity 
will generally enjoin, on behalf of the person 
whose rights are to be invaded, even though 
an indictment on behalf of the public will lie.’’ 
And to the same effect is Jackson v. Stan- 
field. In Murelock, Kerr & Co. v. Walker,?® 
in sustaining the decree’ of the lower court, 
the supreme court held that a court of equity 
may restrain by injunction discharged em- 
ployees, members of a union, from gathering 
about their former employers’ place of busi- 
ness, and from following the workmen whom 
he has employed in place of the defendants, 
from gathering about the boarding houses of 
such workmen, and from interfering with 
them by threats, menaces, intimidations, ridi- 
cule and annoyance on account of working 
for plaintiff. The lower court pretty thor- 
oughly covered the facts involved in the opin- 
ion and that opinion is sustained in this case. 
‘The right of workingmen to_organize into 
associations cannot be questioned; and the 
right of the members of such associations, 
either as individuals, or as an organization, 
to cease to work for any employer and to use 
all lawful and peaceful means to induce others 
to refuse to work for such employer are 
equally well founded. But the members of 
such associations have no right, by force, me- 
naces or threats, to attempt to prevent the 
members of any other association, or men 
wo belong to no association from working 


5 Blindell vy. Hogan, 54 Fed. Rep. 40, and sustained 
in 56 Fed. Rep. 696. 

6 54 Fed. Rep. 730. 

7 187 Ind. 592. 

§ 152 Penn. St. 595. 
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upon such terms as they may be willing to do, 
nor upon the other hand have non-union men 
any right to use such means to prevent the 
members of any association or union from 
working upon such terms as they may agree 
upon with theiremployers. When any num- 
ber of men so conduct themselves as to com- 
mit a continuing trespass, or become a nuis- 
ance, they may be enjoined.’ 

The above case sustains the case of Brace 
Bros. v. Evans.’ Some state courts, nota- 
bly New York state, hesitate in cramping 
the efforts of strikers to win in their 
contest with employer, so long as there is not 
resort to threats, coercion, or force. They 
may use argument, reasoning and entreaty, 
and these are regarded as lawful means to 
prevent others from entering the service of 
employer and all peaceful means of bringing 
about the result they desire.!° The com- 
plaint in this last case, Krebs v. Rosenstein, 
Alleged that certain defendants were officers 
and members of unions which were organized 
to compel manufacturers to employ none 


but union labor, and to foster strikes and 


boycotts; that plaintiff’s employees induced 
thereto by such unions left plaintiff’s employ ; 
and that sundry disorders by acts were the 
result. Defendants squarely denied these 
allegations, and alleged that the unions were 
organized to procure employment at fair 
wages as cigar makers; that plaintiff’s em- 
ployees struck because they could not make 
a living; and the alleged disorder was denied. 
No complaints of disorder were made to the 
police nor were any arrests made. Patrolling 
and picketing were admitted by some of the de- 
fendants. The court held from the facts that no 
menace of irreparable injury or condition of 
continuing injury to complainant’s property 
existed, and dissolved the preliminary in- 
junction. Davis v. Zimmerman and Associa- 
tion v. Delaney, above referred to, were com- 


93 Ry. & Corp. L. J. 561. To same effect: Spring- 
head Spinning Co. v. Riley, L. R. 6 Eq. 551; 
Emock v. Kane, 34 Fed. Rep. 51; Cour D’Alene Con. 
Mining Co. v. Miners’ Union, 51 Fed. Rep. 260; Blin- 
dell v. Hogan, 54 Fed. Rep. 40, affirmed on appeal, 56 
Fed. Rep. 696; Sherry v. Perkins, 147 Mass. 212, and 
English cases are to same effect. 

10 Kostka v. N. Y. Cent. R. 435; People v. Wilzig 
Id., 418; Rogers v. Evarts,17 N. Y. Supp. 264; Reyn- 
olds v. Everett, 67 Hun, 299,22 N. Y. Supp. 306; Davis 
vy. Zimmerman, 36 N. Y. Supp. 303; Association v. 
Delaney, 62 N. Y. Supp. 750; Krebs v. Rosenstein, 
66 N. Y. Supp. 42. 





mented upon and distinguished from the case 
before the court, in that proof of menace, 
threat and attack, was abundantly established 
in both cases. The court, inthe case before it, 
admits the right of men and women to work or 
not to work as interests or fancy may incline 
them, and, if any number of employees de- 
termine to strike, there is nothing unlawful in 
doing so. Ifby combination they may obtain 
shorter hours or higher wages, orin any other 
way advance their material interests they are 
at liberty todoso; and to advance their pur- 
pose, they are free to strive to win over others 
to their support by reason, argument and 
proper appeal. 

But where an injunction has issued it is 
contempt of court to interfere in any manner, 
and so held where the business of the em- 
ployer is in the hands of the court through a 
receiver.!! In this last named case the court 
is particularly severe in condemning the strikes 
which result from merely arbitrary orders in 
sympathy with others and where no particular 
grievance exists. 

The ‘‘boycott’’ has acquired a significance 
in our vocabulary and is an unjustifiable in- 
terference with the rights of others, equally 
objectionable with strikes. It is proscriptive 
in effect and intended to intimidate and co- 
erce, and the use of the term boycott now 
carries with it a threat and a menace.!?_ The 
Kansas circuit court in this case held the word 
boycott to mean a combination to inaugurate 
and maintain a general proscription of arti- 
cles manufactured by the party against whom 
it is directed, and equity and this court will 
enjoin such action, Citing Casey v. Typo- 
pographical Union'*® and Thomas vy. Railway 
Co.,!* the court says: ‘*The combination 
under discussion was a boycott. It was so 
termed by Debs, Phelan and all engaged in 
it. Boycotts, although unaccompanied by 
force or violence, have been pronounced un- 
lawful in every. state of the United States, 
where the question has arisen, unless it be 
Minnesota, and they are held to be unlawful 
in England.’’ Boycotts have been declared 


11 In re Wabash Ry. Co.,24 Fed. Rep. 217; In re Deo: 
little, 23 Fed. Rep. 544; United States v. Kane, 25 Am 
& Eng. Ry. Cases, 608. 

12 Oxley Stave Co. v. Coopers’ Int. Union 72 Fed 
Rep. 699. 

18 45 Fed. Rep. 135. 

14 62 Fed. Rep. 818. 
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cases ;1° tional rights of labor organizations, and the 


Again, Mr. Justice Harlan, in Arthur v. 
Oakes,'® expresses the opinion that ‘‘it is 
one thing for a single individual, or for sev- 
eral individuals, each acting upon his own 
responsibility, and not in co-operation with 
others, to form the purpose of inflicting ac- 
tual injury upon the property or rights of 
others. It is quite a different thing in the 
eye of the law, for many persons to combine 
or conspire together with the intent not simply 
of asserting their right of accomplishing law- 
ful ends by peaceable methods, but of em- 
ploying thair united efforts to injure others 
or the public. An intent on the part of a 
single person to injure the rights of others or 
of the public is not in itself a wrong of which 
the law will take cognizance, unless some in- 
jurious act be done in execution of the un- 
lawful intent. But a combination of two or 
more persons with such intent and under cir- 
cumstances that give them, when so com- 
bined, a power to do an injury they would 
not possess as individuals acting singly, has 
always been recognized as in itself wrongful 
and illegal.’’ Citing Callan v. Wilson, 127 
U.S. 540 and Com. v. Hunt, 4 Metc.( Mass. ) 
111. 

The U.S. Cireuit Court for Louisiana in a 
recent case, Elder v. Whitesides,!*held the 
action of citizens of that state in attempting 
to prevent the loading and unloading of the 
steamships of complainant, except when the 
work was to be done by such labor as might 
be acceptable to said defendants, even when 
no overt act was shown inthis particular case, 
an unlawful combination and conspiracy and 
held that such action or intended action should 
be enjoined, basing such decision on the 
authority of Arthur v. Oakes, supra. This 
sase of Arthur v. Oakes is one of the most 
important and far reaching in effect that has 
yet come before the courts. The opiniun of 
the court, as veiced by Mr. Justice Harlan, is 
exhaustive of the subject. It covers the re- 
sponsibilities of employer and employee to 


15 State v. Glidden, 55 Conn. 46; State v. Stewart, 59 
Vt. 273; Steamship Co. v. McKenna, 30 Fed. Rep. 
48; Casey v. Typog. Union, 45 Fed. Rep. 135; To- 
ledo, A. A. & N. M. Ry. Co. v. Penn. Co., 54 Fed. 
Rep. 730. 

16 63 Fed. Rep. 321. 

17 72 Fed. Rep. 724. 





power of courts of equity to intervene in con- 
flicts between labor and capital. The court al- 
lowed a modification of the order of the lower 
court in so far that the order was not specific. 
Mr. Justice Harlan said: ‘‘In our opinion 
the order should describe more distinctly than 
it does the strikes which the injunction was in- 
tended to restrain. That employees and their 
associates may not unwittingly place them- 
selves in antagonism to the court’s authority 
and become subject to fine and imprisonment 
as for contempt, the order should indicate 
more clearly than has been done that the 
strikes intended to be restrained were those 
designed to physically cripple the trust prop- 
erty, or to actually obstruct the receivers in 
the operation of the road or to interfere with 
their employees who do not wish to quit, or to 


prevent, by intimidation or other wrongful , 


modes or by any device, the employment of 
others to take the places of those quitting, 
and not such as were the result of the exer- 
cise by employees, in peaceable ways, of 
rights clearly belonging to them, and were 
not designed to embarrass or injure others, 
or to interfere with the actual possession and 
management of the. property by the receiv- 
ers.”’ Perhaps it will aid in understanding 
the opinion of the court in this case if the 
specific terms of the injunction complained 
of are given: The defendants were enjoined 
from disabling or rendering in any wise unfit 
for convenient and immediate use, any engine, 
ears, or other property of the receivers ; from 
interfering in any manner with the possession 
of locomotives, cars or property of the re- 
ceivers, or in their custody ; from interfering 
in any manner by force, threats, or other- 
wise, with men who desire to continue in 
the service of the receivers, or with men em- 
ployed by them to take the places of those 
who quit ; from interfering with or obstruct- 
ing in any wise the operation of the railroad, 
or any portion thereof, orthe running of en- 
gines or trains thereon as usual; from any in- 
terference with the telegraph lines of the receiv- 
ers along the lines of railways operated by 
them, or the operation thereof; from combin- 
ing and conspiring to quit, with or without 
notice, the service of said receivers, with the 
object and intent of crippling the property 
in their custody orembarrassing the operation 
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of said railroad, and from so quitting the ser- 
vice of the said receivers, with or without 
notice, as to cripple the property or prevent 
or hinder the operation of said railroad; and 
generally from interfering with the officers 
and agents of the receivers or their employ- 
ees in any manner, by actual violence or in- 
timidation, threats or otherwise, in the full 
and complete possession and management of 
the railroad and of all the property there- 
unto pertaining, and from interfering with 
any and all property in the custedy of the 
receivers, whether belonging to them or to 
shippers or other owners, and from interfer- 
ing with, intimidating, or otherwise injuring 
or inconveniencing or delaying the passengers 
being transported or about to be transported 
over the railway of the receivers, or any 
portion thereof, or by interfering in any 
manner, by actual violence or threat, and 
otherwise preventing or endeavoring to pre- 
vent the shipment of freight or the trans- 
portation of the mails of the United States 
over the road operated by the receivers, until 
the further order of this court. This injunec- 
tion was issued upon a petition of the re- 
ceiver of the Northern Pacific Railway show- 
ing that a strike of the employees of the 
railway company was threatened because of 
the reduction of wages made necessary by 
the expense of operating the road. 

In the opinion of the court employees of 
a railroad quitting without cause and in vio- 
lation of an express contract to serve fora 
stated time, would incur liability for any 
damage resulting from a breach of his agree- 
ment, and under some conditions liable crimi- 
nally for injury to passengers or others for 
abandoning his post at a time when care and 
watchfulness was demanded. Thesimultane- 
ous quitting of work by any considerable 
number of the employees of a railway com- 
pany without notice will have an injurious 
effect and for a time inconvenience the pub- 
lic. Butthese evils, great as they are, and 
although arising in many cases from the in- 
considerate conduct of employees and em- 
ployers, both equally indifferent to the gen- 
eral welfare, are to be met and remedied by 
legislation restraining alike employees and 
employers, so far as necessary to fully guard 
against the rights of the public as involved 
in the matter of transportation. In the ab- 
sence of legislation to the contrary the right 





of one in the employ of such a corporation to 
withdraw therefrom at such atime as he sees 
fit, and the right of the employer in such cases 
to discharge the employee, when he is no 
longer desired, must be deemed so far abso- 
lute that no court of equity will compel him 
against his will to remain in such service, or 
to compel such employer to keep such em- 
ployees when not desired. 

On the other hand, as before stated, the 
court found that any combination or conspir- 
acy on the part of these employees would be 
unlawful, if it had for its object the crippling 
of the railroad in the operation of its traffic 
and the injury of its property by rendering 
unfit for use of engines, cars or other prop- 
erty, or by interfering with the possession of 
such property by the managers thereof, or 
by using force, intimidation, threats or other 
wrongful methods against the managers or 
their agents, or against employees remaining 
in the service of such company, or by using 
like methods to cause employees to quit or to 
prevent or deter others from entering the 
service of such company, and a court 
of equity would interfere to restrain and pre- 
vent such illegal acts. And it may be said 
as settled practice in both state and federal 
jurisdiction, that courts of equity will inter- 
fere to restrain irreparable damage, or that 
which results from repeated wrongs of a con- 
tinuiag character, and which may only be 
conjectured. Authorities are numerous on 
this point and it is not deemed necessary to 
cite more than those referred to above. 
Others may be found on this particular point 
by reference to Spelling on Injunctions, etc.}8 
Exercising the full authority which is un- 
doubtedly theirs, the federal courts are ris- 
ing to the necessity of the occasion, and al- 
though assailed with charges of ‘‘government 
by injunction’ they are assuming such con- 
trol over the subject of strikes, boycotts and 


i thelike, that such troubles are at least con- 


ducted in a less disorderly manner, and in 
the end such action on the part of the federal 
courts will benefit both sides to such contro- 
versies. In the very recent case of Southern 
Ry. Co. v. Machinist’s Local Union,!* a 
labor union conducting a strike, which main- 
tains pickets and guards around the works of 


18 Vol. 1 (2nd Ed.), Sec. 340. 
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the former employer for the avowed purpose 
of preventing non-union workmen from work- 
ing therein, cannot avoid responsibility for 
personal assaults on such workmen, and other 
unlawful acts committed in direct furtherance 
of such purpose, because such acts were not 
committed by its orders, and perhaps not by 
its members, nor because it passed 4 resolu- 
tion, not made public, counseling that peace- 
able methods alone be used, where it did not 
in any public way protest against or disown 
such acts, or take any measures to assist in 
preventing or punishing them. In such case 
the action of the union in attempting to en- 
force its unauthorized edict, that no others 
should work for the employer by a display of 
force and the menace of its pickets must be 
held to have been the direct inciting cause 
of the acts committed by its own members, 
or others in violation of the personal liberty 
of other workmen for its benefit, in any ap- 
plication for injunction. 

This case was in the jurisdiction of western 
Tennessee and Judge Hammond wrote the 
opinion, following that in the case of Ameri- 
can Steel and Wire Co. v. Wire Drawers and 
Die Makers Unions Nos. 1 and 3,?° and los- 
ing both opinions on the case of In re Debs.?! 
The facts in the Southern Ry. Co. v. Ma- 
chinists’ Local Union case were about as fol- 
lows: The members of a labor union, in 
obedience to orders from the central organi- 
zation, went on a strike against their em- 
ployer. The union established and main- 
tained pickets around the shops of such em- 
ployer, and its members climbed telegraph 
poles and fences to watch such shops, and 
gathered in numbers at the entrances and 
sent violent, abusive and threatening mes- 
sages to workmen inside. They thrust them- 
selves on unwilling workmer to argue and 
persuade, and in some instances personal as- 
saults were made upon such workmen by 
strikers or their friends. 
drive away a number of the workmen through 
fear for their personal safety while those who 
remained for the most part stayed inside the 
works. They were besieged as it were. An 
injunction was granted. To the same effect 
is the Illinois case, Allis Chalmers Co. v. 
Reliable Lodge,?? decided October, 1901. 

20 90 Fed. Rep. 598. 


21 158 U.S. 564. 
22111 Fed. Rep. 


The effect was to- 





Judge Kohlsaat held it to be the undoubted 
right of workmen to quit work either sever- 
ally or in a body, so long as the act does not 
come within the rules against conspiracies to 
injure the property of another, and they may 
also, subject to this rule, use peaceable means 
in persuading others to join them in carrying 
out a strike. But such rights must be exer- 
cised in such manner as not to otherwise in- 
terfere with the right of the employer to con- 
duct his business in a lawful manner, or with 
the equal right of every other man to work or 
not to work for such employer, as he may 
think best. Employees have no legal right 
to impose the course of conduct or rules 
adopted for themselves upon any other man 
against his wishes, and where they attempt 
so to do through concerted acts of violence 
and intimidation, they are guilty of unlawful 
conspiracy, and it is the duty of a court of 
equity to enjoin such acts when they may in- 
flict irreparable injury on the employer or 
other workmen. In the case of In re Debs, 
supra, the United States Supreme Court, Mr. 
Justice Brewer speaking for the court, has 
established the authority of the federal court 
for all time to come, in so far as strikes and 
the attendant difficulties shall interfere with 
interstate commerce and the carrying of the 
mails. P. L. Epwarps. 

Washington, D. C. 

DELIVERY OF POLICY AS CONDITION 
PRECEDENT TO COMPLETE CON- 
TRACT OF INSURANCE.* 

Nearly all applications and policies now in use 
by life insurance companies provide that the 
policy shall not take effect until the application 
is accepted and delivered to the insured while he 
is alive and in good health. 

It would seem that this provision is so plain 
and unambiguous that there could be no mistak- 
ing its meaning, and that no court would ever be 
called upon to interpret it. Notwithstanding the 
plain wording of the provision, however, no 
other condition in the contract has been oftener 
before the courts. The general public, and, it 
would seem, many lawyers, think that all that is 
necessary to complete a contract of life insurance 


neers 











is to make an application and pass a medical ex-— 


amination; and that no provision of the contract 
beyond this is, or ought to be, binding upon the 
applicant. A study of the decisions on the sub- 
ject will show that this thought and argument 
runs through all the cases. 


*Copyrighted by Rough Notes Company and pub- 
lished with their permission. 
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Certificate to be Delivered.—In the case of Rob- 
lee v. Masonic Association,! the application pro- 
vided that the membership should not be in force 
until a certificate of membership had been de- 
livered to the applicant during his life, and while 
in good health. The application was mailed to 
defendant on October 23; it was received, and a 
certificate dated October 31 was signed by the 
officers, and atthe close of business November 
2 deposited in the mails. The applicant died 
eighteen hours before the mailing of the certifi- 
cate. The court says: 

‘*In this case there was no delivery of the cer- 
tificate to the husband of the plaintiff, or to any 
one for him during his life. There can be no de- 
livery, either actual or constructive, to a person 
who is dead. Hence, plaintiff's husband never 
became a member of the defendant association, 
for the reason that the preliminary negotiations 
to that end were based upon the condition that 
his membership should not be in force until a 
certificate had been delivered to him during his 
life, and, as we have seen, he died before the de- 
fendant had performed any act tantamount to 
such delivery.”’ 

The case of Coker vy. Atlas Acc. Ins. Co.,? isa 
very strong case in favor of appellant. There an 
application was made April 2, upon which a pol- 
icy was issued April8. The premium was paid 
at the time the application was made. The in- 
sured agreed in the application that ‘‘the com- 
pany shall not be liable for any bodily injury or 
death happening prior to the receipt and accept- 
ance of this application and the membership fee 
by the manager in Boston.’’ The application 
was accepted April 8. The insured was injured 
on April 5. The court says: 

“The leading question involved is this: Ac- 
cording to the allegation of the plaintiffs from 
what date did the contract of insurance take ef- 
fect? Appellants contend that the application 
and premium were received by the general man- 
ager in Boston, on April 5, 1892, before the in- 
jury to the assured, and that, not having been re- 
jected or objected to, and the policy having been 
issued thereon April 8, the company became 
bound upon the policy for the injury to the as- 
sured, which occurred April 5, 1892. It is not al- 
ways easy to determine, from a contract of in- 
surance, exactly when it shall take effect, but the 
contract before us leaves no doubt upon that 
point. Itis especially stipulated in the policy 
that ‘the company shall not be liable for any 
bodily injury or death happening prior to the 
receipt and acceptance of this application and 
the membership fee by the general manager in 
Boston. The contract of liability does not begin 
from the receipt of the application, but from the 
date of its receipt and acceptance. The applica- 
tion shows on its face that it was accepted in 
writing April 8, 1892, by the general manager. 


177 N. Y. Supp. 1098. 
2(Texas C. C. App.), 31S. W. Rep. 703. 





The pleading of plaintiff does not allege that it 
was accepted at any other date, but it is argu- 
mentatively stated that the application was re- 
ceived on April 5, 1892, and not rejected. This 
pleading was not sufficient to overcome the ef- 
fect of the written acceptance set out in the plea 
as a part thereof, and the agreement on the part 
of the assured that the liability of the company 
should not extend to any injury prior to the date 
of such acceptance. It is well said by Mr. Wood 
in his valuable work on Fire Insurance: ‘In all 
cases the important question is, what was the 
contract, and when did it commence?’ Ifthe 
loss occurred after the contract was made, and 
after the risk attached, the insurer is liable; but 
if the loss occurred before the risk attached, by 
the terms of the contract it is void.** There can 
be no doubt, under the terms of the contract for 
accident insurance set out in the pleading, that 
the risk did not attach in this case until the ac- 
ceptance of the risk, which was on April 8, 1892. 
The injury occurred on April 5, 1892, and was not 
a liability insured against by appellee. It is use- 
less to discuss the other questions presented in 
appellant’s brief growing out of the delivery of 
the policy, which is claimed to be a waiver on 
the part of the insurer. The policy was properly 
delivered, and insured against any accidents 
which may have occurred to the assured after the 
date of its acceptance—April 8, 1892—but it did 
not insure against injuries received prior to that 
date. We find no errorin the judgment, and it 
is affirmed.”’ 

Delivery During Life Time.—In the case of 
Kohen v. Mutual Reserve Fund Life Assn.,4 
the application provided that the certifi- 
cate applied for should not be in force until 
the actual delivery of the certificate to the appli- 
cant, during the lifetime of the applicant. The 
application was made November 7, and sent to 
the home office, where it was first marked ‘‘Ap- 
proved.’’ Afterwards, on the tenth or eleventh, 
this word was erased, and the application was 
marked ‘‘Declined.’’ Applicant was shot and 
killed on the 10th of November, being without 
fault in the matter. The court, after stating that 
the application had been accepted, and reciting 
the provisions of the application as to when the 
contract was to be operative, says: 

‘While it may be conceded that a contract was 
entered into betweeen these parties, it was a con- 
tract to become operative upon the happening ofa 
certain condition; and it is competent, of course, 
for partes to stipulate as to when their contract 
shall become operative. Suppose, for instance, 
that in this application it had been purposed by 
the applicant that the policy shonld beceme in 
force on the 20th af November. Such a policy, 
though issued by the company on the 10th. would 
not become operative until the time which the 
parties themselves had named; or if in the ap- 


3 Wood, Ins. (1st. Ed.), p. 45, sec. 19. 
428 Fed. Rep. 705. 
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plication there had been a proposition that the 
policy should become operative ten days after its 
receipt at the home office in New York, then. 
although it were received on the 10th, and ac- 
cepted on the 10th, the policy would not become 
operative asacontract of insurance until ten 
days thereafter. We all know that there have 
been cases in which, there being no stipulation 
of this kind in the application, there has been a 
question as to whether the insurance company 
had accepted the proposition, and uncertainty in 
the proof as to whether it had passed the final 
board of determination so as to constitute an ac- 
ceptance, and therefore binding on the company. 
Doubtless. with that fact in view. this stipulation 
was incorporated into this application, so that 
there might be no question as to whether this 
officer or that ofticer had passed upon the appli- 
cation. and that the contract should not become 
operative until the certificate of insurance had 
actually reached the applicant. 

Counsel! for complainant has very ably and 
ingeniously striven to avoid the effect of this stip- 
ulation. Two principal reasons or suggestions 
were offered : 

First. That application was received in New 
York at 4 o’elock on the 9th of November. He 
insists that it was the duty of the company to act 
immediately, unless there was a pressure of other 
business, which is not shown, and that, if the 
company had acted immediately on this applica- 
tion, which confessedly shows a first-class risk, 
the certificate would have reached the insured 
before his death. I think it can hardly be main- 
tained that the eompany was guilty of any seri- 
ous delay. The application was received on the 
afternoon of the 9th at4o’clock. At that time 
of day little was to be expected of the medical 
director, or of the executive committee of the 
company; and it does not appear that it passed 
into the hands of the medical director and was 
acted npon by him until the 10th. Even if there 
was delay, canit be said that that delay changed 
the force of this stipulation? Suppose the com- 
pany neglected for five days to act upon it, when 
the party had proposed that the policy should 
only be in force at the time of the receipt by him 
of the certificate, would the delay of the company 
make the policy in force before that time? I 
think not. 

The other position is this: This stipulation 
is in the printed portion of the application. The 
beneficiary was applicant’s wife, the present com- 
plainant, whose name was written in the applica- 
tion, and counsel invokes the aid of the familiar 
rule that when, in any instrument there are stipu- 
lations of opposing import, the written have 
control and superiority over those that are 
printed; and he insists that as Mrs. Kohen, the 
complainant, was the beneficiary in the policy, 
that to her the policy should be delivered, and 
not to the applicant; that she had the entire in- 
terest in the policy, and the right to its posses- 








sion, and therefore that this written overrides 
and controls the printed stipulation. 

I think counsel is mistaken. ‘The negotiations 
were between the applicant and the company. 
They were the two contracting parties, and they 
could make any stipulation as to the custody of 
the policy which was to be issued. it would 
have been perfectly competent for them to stip- 
ulate that it should be filed in the office of the 
register of deeds in this city, or anywhere else. 
The beneficiary, until the policy became in force, 
had no interest in the contract, and the policy 
was not in force until, by its terms, it was deliy- 
ered to the applicant. So, while counsel very 
ingeniously and forcibly presented this point, I 
am constrained to hold against him. 

A decree must be entered dismissing the bill.”’ 

Policy Delivered After Death.—The case of New- 
comb v. Provident Fund Society,’ is an- 
other case where thfe policy was delivered to 
the applicant after the event insured against has 
occurred. In that case the policy provided that 
it should not take effect until the premium was 
paid, and the policy countersigned by the agent. 
The application was received in June, and sent 
to New York to be acted upon; the policy was is- 
sued and sent to the agent in Denver, who coun- 
tersigned it on August 21, and, on the same day, 
the agent sent the policy to the solicitor to be de- 
livered. The applicant was killed August 18. 
The solicitor delivered the policy to the repre- 
sentative of the applicant. The court, in deliy- 
ering its opinion, says: 

“The stipulation that the policy should be 
countersigned by the agent of the company prior 
to the time of its becoming a valid and binding 
obligation was one which the company clearly 
had the legal right to make, and isin no case op- 
pressive or unconscionable; and the completion 
of the contract with the signature of the agent, 
during the life time of the insured, was essential to 
the existence ofan obligation which could be en- 
forced againstthe company.* ‘Theinsured stated 
in his application that the company should in no 
wise be responsible for accidents or injuries 
which might accrue prior to the receipt of the 
premium by the company iri New York, unless 
possibly the company would be responsible in 
case the assessment was paid to one issuing a re- 
ceipt signed by its president. There is no ques- 
tion concerning the extent and the character of 
the exception, nor are we called upon to inter- 
pret or determine its scope, since Nail was given 
no receipt thus signed. He was then, by the 
terms of his application, entitled to no insurance 
from the company until after the payment of the 
premium. It is very plain that neither the com- 
pany nor its agent received the premium or 
membership fee before Nail was killed. Under 
these circumstances, it cannot be said that a valid 
contract has been entered into between the par- 


5 (Colo.), 38 Pac. Rep. 61. 
6 Giddings v. Insurance Co., 102 U. S. 108. 
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ties, which obligated the company to respond in 
the suit after Nail’s death.” 

Other Cases.—The following is a summary of 
the facts and holdings in numerous other cases. 
Application accepted, policy mailed to insured 
to be paid forif found satisfactory. Insured died 
before policy delivered. Held, nocontract.’ Ap- 
plication made, agent giving receipt ‘binding 
on company until policy is received.’? Applica- 
tion not accepted. Held, agent had no authority 
to give binding receipt, and company not liable.* 
Application made and premium paid, and policy 
issued, which was sent to agent to be delivered. 
Insured died before policy was delivered. Held, 
no contract. Application made for policy, 
premium paid and receipt given reciting that in- 
sured was ‘‘to be considered insured from the 
date of the receipt if said application shall be 
approved and accepted by said company, in 
which case a policy shall be issued to him.’’ In- 
sured died before acceptance of application. The 
company retained the premium paid. Held, no 
contract.!° 

Application made for policy in mutual com- 
pany whose by-laws required the policy to be 
signed by the insured. Policy issued, and in- 
sured enrolled as a member on the books. The 
property burned before the policy was delivered 
and signed by insured. Held, no contract.!! 
Application made, premium paid and receipt 
given stating that the insurance should be effective 
from date of acceptance of application. The ap- 
plicant died before the application was accepted. 
The premium was not returned. Held, no con- 
tract.!2. Application made and premium paid. 
Property burned before application was acted on. 
Held. no contract. !4 

Application made and policy issued variant 
from that applied for. Insured died before policy 
was delivered and modification assented to. 
Held, no contract.!4 Application made and pre- 
mium paid. Application provided that no lia- 
bility should exist until its acceptance at home 
office. Property burned before acceptance. 
Held, no contract.!> Application made, premium 
paid and policy issued and »laced in escrow until 
agent could ascertain if company would accept 
risk. Before agent heard from the company the 
property burned. Held, no contract.!® 


Application made and premium paid. No lia- 
bility to attach until same was approved by home 


7 Rogers, Admr. v. Charter Oak Life Ins. Co., 41 
Conn. 97. 

8 Cotton States Life Ins. Co. v. Scurry, 50 Ga. 48. 

® Marks vy. Hope Mut. Life Ins. Co., 117 Mass. 528. 

10 Alabama Gold Life Ins. Co. v. Mayes, 61 Ala. 163. 

11 Schaffer v. Mutual Fire Ins. Co., 89 Pa. St. 296. 

12 Conn. Mut. Life Ins. Co. v. Rudolph, 45 Tex. 454. 

13 Haden v. Farmers’ and Mechanic’s Fire Assn., 80 
Va. 683. 

14 Mutual Life Ins. Co. v. Young, 23 Wall. 85. 

145 Atkinson ¥. Hawkeye Ins. Co., 71 Iowa, 340. 

16 Brown v. American Central Ins. Co., 70 Iowa, 390. 





office. Fire occurred before application was ap- 
proved. Held, company not liable.!7 

There is no dissent from the opinions ex- 
pressed in the above cases, and, therefore, no ex- 
cuse for having this question so often before the 
courts. I have not attempted to distinguish 
these cases from those in which it was provided 
that no liability shall accrue until the premium 
is paid in cash or those in which it is provided 
that no liability shall accrue until the application 
is accepted. The distinction between these pro- 
visions is readily discernible, and a consideration 
of the cases will be left for a later article. 

GUILFORD A. DEITCH. 


Indianapolis, Ind. 


Vv St. Paul F. and M. Ins. Co. v. Kelley (Neb.), 89 
N. W. Rep. 997. Also, Thompson y. Travelers’s Ins. 
Co., 91 N. W. Rep. 75; Blue Grass Ins. v. Cobb (Ky.), 
58S. W. Rep. 981; Royal Ins. Co. v. Beatty, 119 Pa. 6; 
Picket v. German Fire Ins. Co., 39 Kan. 697; Wein- 
nesbeik Ins. Co. v. Holzgrafe, 58 Ill. 516; Walker v. 
Insurance Co., 51 Lowa, 679; Armstrong v. Insurance 
Co., 61 Iowa, 212; More v. New York Bowery Ins. Co., 
130 N. Y. 587; Harp v. Grangers’ Mutual Fire Ins. Co., 
49 Md. 3607; Heiman v. Phenix Mutual Life Ins. Co., 
17 Minn. 153; Stephens v. Capital Ins. Co., 87 Lowa. 
283; Marks vy. tna Ins. Co., 29 Ind. 390; Miller v. 
Nugent, 12 Ind. App. 348; Cooper v. Fogerty, 14 Ind. 
App. 151; Prudential Ins. Co. v. Meyers, 15 Ind. App. 
339; Huber, ete., Co. v. Busey, 16 Ind. App. 410; 
Hawley v. Michigan Mut. Life Ins. Co. (Iowa), 61 N, 
W. Rep. 201; Steinle v. New York Life Ins. Co., 26 
C. C. A. 491, 81 Fed. Rep. 489; Oliver v. Mutual Life 
Ins. Co., 97 Va. 134, 33 8. E. Rep. 536; Rossiter v. 
Etna Life Ins. Co., 91 Wis. 121, 64 N. W. Rep. 876; 
Dickerson’s Admr. v. Provident Say. Life Assur. Soc, 
(Ky.), 52S. W. Rep. 825; Paine v. Pacific Mutual Life 
Ins. Co., 51 Fed. Rep. 689; Misselhorn y. Mutual Re- 
serve Fund Life Assn., 30 Fed. Rep. 545; McMaster 
v. New York Life Ins. Co., 99 Fed. Rep. 872; Me- 
Clave v. Mutual Reserve Fund Life, 55 N. J. L. 187, 
26 Atk Rep. 28; McLeudon v. Sovereign Camp, Wood- 
men of the World (Tenn.),52 L. R. A. 444. 





CRIMINAL EVIDENCE— BIAS OF WITNESSES 


PEOPLE v. RICE. 


Supreme Court of Michigan, May 31, 1904. 

In acriminal prosecution a question on cross-ex+ 
amination, whether witness had not done all he could 
to secure a conviction of defendant, was properly ex- 
cluded. 


GRANT, J.: Respondent was convicted of keep- 
ing his saloon open after 9 o’clock at night, con- 
trary to the statute. The only assignment of error 
entitled to consideration arises out of the testi- 
mony of one Mrs. Worden, who was a witness for 
the prosecution. She testified that her husband 
and a visitor at her house went to defendant’s 
saloon after supper on the night in question; that 
her husband returned shortly after 10 o’clock, 
saying that their visitor was intoxicated, and they 
had put him to bed over at the saloon: that she 
went to the back door of the saloon and called 
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for Mr. Rice; that he came out, and afterwards 
brought out the visitor with him. On cross-ex- 
amination the following occurred: ‘“Q. Who 
was the cause of making this complaint? A. 
You will have to ask the ones that made it. Q. 
Well, aint you the one that agitated all this, and 
brought this thing about? A. I don’t think I was 
the first one that told it. Q. What did you doin 
the way of bringing about this transaction, Mrs. 
Worden? A. I don’t know asI did anything to 
bring itup. Q. Haven’t you been here several 
times to consult the prosecutor about it? A. Be- 
fore the complaint was entered? Q. Isn't it true 
that since the last trial of this case you have been 
here to consult the prosecutor? A. I think I was 
up here and mentioned it once just after the other 
trial. Q. And isn’t it true that you have done all 
that you could to secure a conviction of Mr. Rice 
in this case?’’ This last question was objected to, 
and the objection sustained. I think that this 
was not error. This method of cross-examina- 
tion comes directly within the condemnation of 
People v. Cahoon, 88 Mich. 456,50 N. W. Rep. 384. 
Counsel for the defendant cite several cases hold- 
ing that it iscompetent to show upon cross-ex- 
amination the bias of a witness. The attorneys 
for the people do not dispute this proposition. 
They only object that the question was not a 
proper one for that purpose. In none of the 
cases cited was the cross-examination like this at- 
tempted. The testimony offered in those cases 
relates to the acts or conduct or statements of the 
witness tending to show bias or prejudice. This 
witness had shown no disposition to suppress any 
facts or statements. Witnessesare entitled to the 
protection of the court when assailed in this 
manner. See Poople v. Gotshall, 123 Mich. 474, 
82 N. W. Rep. 274. 
The conviction is affirmed. 


Note.—How Far Counsel May Go in Cross-Ez- 
amination to Show the Bias of a Witness.—It is not 
always an easy question for the trial court to deter- 
mine, on the spur of the moment, when a question 
asked by the cross-examiner is a proper one to show 
the bias of the witness. 

It is very important that the cross-examiner shall 
show the bias of a witness, if any exist, as nothing so 
effectually destroys the power of testimony, with 
the single exception of perjury, as the showing ofa 
strong bias by the opposing witness. The jury should 
have the advantage of the knowledge of the bias of 
the witness in order to properly weigh the value of 
the evidence. It is therefore the rule that where the 
cross-examiner is endeavoring to show bias on the 
part of the witness he may prove such facts and cir- 
cumstances as naturally point to the existence of 
such a bias. Davis v. Roby, 64 Me. 427; Mears v. 
Cornwall, 73 Mich. 78; People v. Keating, 61 Hun 
(N. Y.), 68; People v. Webster, 189 N. Y. 73; United 
States v. Schindler, 10 Fed. Rep. 547; Drum v. Har- 
rison, 83 Ala. 384° Edwards v. Sullivan, 8 Ired. (N. 
Car.) 302; State v. Merriman, 34 S. Car. 16; Cameron 
v. Montgomery, 18S. & R. (Pa.) 131; Christ v. State, 
21 Tex. App. 361; Futch v. State, 90 Ga. 472. 

What will discredit a witness on the ground of 
bias? The following facts have been held to show 





bias and therefore are the proper subjeots of cross- 
examination: Thus the cross-examiner may examine 
the witness as to whether he did not purposely leave 
heme to obtain a continuance. Sage v. State, 127 Ind. 


15. He may ask him also as to his business relations’ 


with party calling him. Totten v. Burhaus (Mich. 
1894), 61 N. W. Rep. 58. Or whether, if a physician, 
he was not employed for the purpose of furnishing 
evidence. Jones vy. Portland, 88 Mich. 604. Whether 
the cross-examiner may direct attention to the 
fact that a witness appeared voluntarily and without 
subpeena, as showing a bias, has been definitely de- 
cided. In one case it was held that this inquiry was 
not a proper one on cross-examination. State v. 
Keys, 53 Kan. 674. In another case, however, the 
court held that whether or not such inquiry should be 
permitted rested wholly within the discretion of the 
trial court. Wabash R. R. v. Ferris, 6 Ind. App. 30. 
The cross-examiner may ask the witness if he was 
not angry with opposite party to the suit because the 
latter had sued him. Rarden v. Cunningham, 136 
Ala. 263, 34 So. Rep. 26. A cross-examiner, however, 
may not ask a witness, injured in the same accident 
with plaintiff, how much he recoyered against the 
company. South Covington, ete., Ry. Co. v. Con- 
stans, 35 Ky. Law Rep. 158, 748. W. Rep. 705. Nor 
is it error for atrial court to sustain an objection to a 
question as to whether it was not witness’ desire to 
see defendant convicted. State v. May, 172 Mo. 
630, 72S. W. Rep. 918. The cross-examiner, however, 
may show that the witness made attempts after the 
accident te get signed statements from other witnesses 
which would execulpate the company. Houston Bis- 
cuit Co. v. Dial, 135 Ala. 168, 33S0. Rep. 268. He may 
also show that witness is seeking a reward offered for 
the conviction of defendant. State v. Anslinger, 171 
Mo. 600, 71 S. W. Rep. 1041. So also the cross-ex- 
aminer may ask the attorney for plaintiff testifying 
in the case, as to the size of his contingent fee. New 
Omaha Thomson-Houston Electric Light Co. vy. 
Johnson (Neb. 1903), 98 N. W. Rep. 778. The cross- 
examiner may also show that defendant’s witness is 
an adjuster for an insurance company ultimately lia- 
ble for the injury, and other facts tending to show 
his interest in the result of the litigation. Hedlun 
v. Mining Co. (Wash. 1903), 92 N. W. Rep. 31. But 
he cannot ask a witness to carry on the case. Statey. 
Roller, 30 Wash. 692, 71 Pace. Rep. 718. 

Relationship of the witness to the party to the suit 
in whose favor he is testifying, is always a proper 
subject of inquiry on cross-examination to show the 
possible bias of the witness. Wallace v. State, 28 
Ark. 540; Michigan Condensed Milk Co. vy. Wileox, 78 
Mich. 431; State vy. Miller (Del. 1892), 82 Atl. Rep. 
137; United States v. Ford, 33 Fed. Rep. 861; 
State v. Bacon, 13 Oreg. 148; Jernigan v. Flowers, 
94 Ala. 508; Brown v. Walker, 32 Ill. App. 159; Peo- 
ple v. Bush, 71 Cal. 602; Allen v. Kirk, 81 Lowa, 658; 
State v. Byers, 100 N. Car. 572. This same rule is 
equally applicable to the relation of master and ser- 
yant. Illinois Central R. R. v. Haskins, 115 Ill. 300; 
Bond y. Frost, 8 La. Ann. 297; Ellis v. Railroad, 138 
Pa. St. 506, 21 Am. St. Rep. 914; Central R. R. v. 
Maltsby, 90 Ga. 630. 

As ageneral rule the fact that the witness belongs 
to the same secret society with the party to the suit 
in whose favor he is testifying is not a permissible 
subject of inquiry on cross-examination to show 
bias. Constable y. Lefever, 21 N. Y. Supp. 38. A 
different rule would obtain that where it was shown 
that the secret society to which witness belonged was 
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especially antagonistic to the opposite party to the 
suit, either personally or to the class with whieh he 
is identified. People vy. Christie (N. Y.), 2 Park. 
Cr. Rep. 579. 








JETSAM AND FLOTSAM. 





THE UNWILLING JURYMAN, 


Judge James Sevier, of the Kingston, Tennessee, 
bar, a great-grandson of the famed John Sevier, hero 
of King’s Mountain, and first governor of the state, 
tells the following story of a busy, money-making old 
fellow who lived in the country, and seldom went to 
town, except on business. 

One day, while in on an important errand, he was 
summoned to attend court asajuryman. He tried to 
persuade the officer to let him off, but the fellow was 
incorrigible, and then the man who was ‘“‘cotch”’ con- 
cluded to try his powers of persuasion with the judge. 
The latter dignitary declined to excuse him until a 
certain murder case should have been disposed of, in 
which case he had found it difficult to secure a jury 
of competent men. 

The cause was at last called, and our friend, the 
countryman, took his seat in the box. 

He answered the usual questions, leaning as strongly 
as possible towards the side of his own disqualitica- 
tion, but without avail. He was accepted, and yielded 
to fate, as gracefully as possible. 

The judge had positively promised to excuse him 
when that case was disposed of, aud his heart jumped 
when the question was propounded to the prisoner, 
“‘Are you guilty, or not guilty?’ and he respondedt 
“Not guilty.” 

Thereupon the unwilling juryman snatched up his 
hat and started to leave the court room. 

‘“‘Where are you going, sir?” demanded the judge. 
“Why, I’m going home,” said the juryman. 

“But you cannot go, until this case is disposed of. 
thought you understood that.” 

“Wy, jedge, I thought hit was done disposed of: 
Didn’t ye hear ’im say he ain’t guilty?” 

The matter was explained to him, and he finally 
understood that the prisoner’s statement was not 
quite conclusive of the question at issue. 

The trial proceeded, and when, after*two or three 
days of torture to the hero of the story, the judge de- 
livered his charge and gave the case to the jury, our 
friend was called upon to tell what he thought about 
the defendant’s guilt or innocence, 

‘*When he said he wasn’t guilty, I believed him,and 
supposed that settled it,’? he explaimed. “But the 
judge said it didn’t, and that of course settled it. 

When I heard wkat the witnesses for the state 
said, I was ready to quit, and help hang him. But 
when I heard what the other witnesses had to say, I 
wanted to turn him loose, without any more foolish- 
ness. ‘Then the attorney general made a speech, and 
I come to the conclusion again that the feller was 
guilty, and thought he ought to be hung. But his 
lawyer made a speech after that, an’ I made up my 
mind that he ought to be turned loose, as I had 
thought twict before. 

Then Judge Blank, the old fleebitten numbskull, 
he made a speech, and now I don’t know what in the 
devil we ought todo. I’m willing ter jest leave the 
whole thing to the balance of ye, an’ I hope ye’ll settle 
it, purty mighty quick. I want to go. home, and git 
to work.”’—Green Bag. 





bOOK REVIEWS. 





BALDWIN’S AMERICAN RAILROAD LAW. 

From many standpoints one of the greatest law 
books issued during this year is that entitled “A 
Treatise on American Railroad Law” by Hon. Simeon 
E. Baldwin, Judge of the Supreme Court of Con- 
necticut. . 

In this entirely new work is to be found a compact 
statement of railroad law as established in this coun- 
try. Itis the outcome of along experience in rail- 
road cases, the author, before his election to the 
bench of the supreme court, having been general 
counsel of several railroad companies, his practice in 
this}line extending into the states of New York, Massa- 
chusetts, and Rhode Island, as well as Connecticut. 
He has also taught the subject of railroad law in the 
Yale Law School for twenty years. Itis shown in 
this volume that the development, in late years, of the 
street railroad into the inter-urban railroad, and the 
growing use of electric power on parts of steam rail- 
roads, have made it now impossible to treat American 
raijroad law with less regard than was formerly 
thought necessary to differences between one kind of 
railroad and another. All are governed in the main 
by the same principles, the differences being differ- 
ences of application merely. 

The author has sought to avoid repeating as part of 
railroad law what belongs to the general law of torts, 
contracts, corporations, or carriers, He hasaimed to 
confine his references to leading authorities, and to 
those only which bear closely on matters peculiar to 
the law of railroads, but, as will be seen by the ap- 
pended table of contents, he has fully covered all 
questions arising under the general heads of consti- 
tution, franchises, and organization; location, con- 
struction, and equipment; finances; operation; trans- 
fers; and liens and actions, while in the very valua- 
ble appendix is to be found a notable collection of 
illustrative documents and forms, which have stood 
the test of litigation, and which cover incorporation; 
location and crossings, construction and equipment; 
conveyances; car trusts; and contracts. 

One of the most prominent features of this work is 
the clear grasp of the principles underlying this great 
subject by the author of the book and which is evi- 
denced in every statement and argument which the 
learned author makes. The author, also, is particu- 
larly happy in his excellent and perspicuous com- 
mand of the English language. There is therefore a 
mellow sweetness and a natural ripeness about the 
book which it would be difficult to find in any other 
volume on the same subject. 

Printed in one volume of 770 pages and published 
by Little, Brown & Co., Boston, Mass. 
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A Summary of the Law of Private Corporations. By 
Leslie J. Tompkins, Professor of Law, New York 
University. New York: Baker, Voorhis & Com- 
pany, 1904. Law canvas, pp. 300. ‘Price $2.50. 
Review will follow. 

Probate Reports Annotated, containing recent cases 
of general value decided in the courts of the sev- 
eral states on points of probate law, with notes 
and references. By George A. Clement, of the 
New York Bar. Author of Clement’s Digest of 
Fire Insurance Decisions and a Treatise on Fire 
Insurance as a Valid Contract. Vol. VIII, with 
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Index to Vols. I to VIII inclusive. New York: 
Baker, Voorhis & Company, 1904. Sheep, Price 
$5.50. Review will follow. 


Strict Railroad Accident Law, a Complete Treatise on 
the Principles and Rules of Law Applied by the 
Courts of the States and Territories of the United 
States and Canada in Determining the Liability of 
Street Railroads, for Injuries to the Person and 
Property by Accidents to Passengers, Employees 
and Travelers on the Public Streets and Highways, 
and in the Pleading and Practice in the Various 
Jurisdictions in Street Railroad Accident Litiga- 
tion. By Andrew J. Nellis, of the Albany, N- Y. 
bar, and author of “The Law of Street Surface 
Railroads.” Albany, N. Y., Matthew Bender, 1904. 
Sheep, pp. 850. Price $6.00. Review will follow. 





HUMOR OF THE LAW. 





Counsel—“‘ You’re a nice fellow, aren’t you?” 

Witness—‘‘I am, sir; and if I was not on my oath 
I’d say the same of you.” 

“Gentleman of the jury,” said a flustered young 
counsel, “there were twenty-four hogs in that drove. 
Please to remember that. Twenty-four pigs — just 
exactly double the number there arein that jury box, 
gentlemen.”’ 


“Have the letters been duly examined by the hand- 
writing expert?” 

“Yes, your honor.” ‘ 

“Very well, let the handwriting expert now be ex- 
amined by the insanity expert.” 





“Was his marriage a success?” “I should say it 
was. He has tried to secure a divorce in South Da- 
kota, New York, Ok!ahoma and England, and his 
marriage still holds.”— Brooklyn Life. 


TheChicago Law Journal says that “an advertising 
eoncern recently forwarded a letter to a town ad- 
dressed to ‘any reputable attorney.’ The postmaster 
returned it endorsed, ‘Not here.’ It couldn’t have 
been Chicago.” 





“Tam afraid,” said the rural justice, “that I will 
have to fine you $10 and costs.” 

“But, your Honor, the evidence proves that I am 
innoeent.” 

“T know it,” replied the justice, “*but I have a 
family to support.” 

“My wife will bear me witness,” said the prisoner 
at the bar, ‘‘at that very time I am accused of bur- 
glarizing Mr. Smith’s premises I was engaged in 
walking the floor with my infant child in my arms en- 
deavoring to soothe it by singing ‘Rock-a-by-Baby.’ ” 

“The prisoner is discharged,” remarked the judge; 
‘the has proven a lullaby.” 





“What a murderous looking villain the prisoner 
is,’ whispered an old lady to her husband in the 
court-room. ‘It makes me afraid to look at him.” 

“Hush!? warned her husband; “that isn’t the 
prisoner; he hasn’t been brought in yet.” 

“Tt isn’t? Who is it then?” 

“Tt’s the judge.” 





that the lawyer should impeach the witness. 


In a Washington county town, a little while ago, 
the local champion liar was brought up before the 
justice for stealing hens. It was a plain case and by 
the advice of his lawyer the prisoner said: .‘‘I plead 
guilty.” This surprising answer staggered the jus- 
tice. He rubbed his head. ‘I guess—I’m- afraid— 
well, Hiram,” said he, after a thoughtful pause, “I 
guess I’ll have to have more evidence before I sen- 
tence you.” 


A story is told of an eminentlawyer receiving a 
severe reprimand from a witness whom he was try- 
ing to browbeat. It was an important issue, and in 
order to save his cause from defeat it was necessary 
He en- 
deavord to do it on the ground of age, in the follow- 
ing manner: 

“How old are you?” asked the lawyer. 

‘Seventy-two years,” replied the witness. 

“Your memory, of eourse, is not so brilliamt and 
vivid as it was twenty years ago, is it?’ asked the 
lawyer. 

“T do not know but it is,” answered the witness. 

“State some circumstance which occurred, say 
twelve years ago,’”’ said the lawyer, “‘and we shall be 
able to see how well you can remember.” 

“T appeal to your Honor,” said the witness, ‘if I 
am to be interrogated in this manner; it is insolent!”’ 

“You had better answer the question,” replied the 
judge. 

“Yes, sir; state it,” said the lawyer. 

“Well, sir, if you compel me to do it, I will. About 
twelve years ago you studiedin Judge F -s’ oflice, 
did you not?”’ 

““Yes,”’ answered the lawyer. 

‘Well, sir, I remember your father coming into my 
oftice and saying to me, ‘Mr. D ; my son is to be 
examined tomorrow, and I wisb you would lend me 
#15 to buy him a suit of clothes. I remember also, 
sir, that from that day to this he has never paid me 
that sum. That, sir, Irememberas though it were 
yesterday.’ "—Philadelphia Ledger. 
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1. ABATEMENT AND REVIVAL—Suits by Administratrix 
and Heirs.—Action by administratrix, asking a hen on 
land for the purchase money, held not a bar toa subse- 
quent action by heirs for the land.—Row v. Johnston, Ky., 
788. W. Rep. 906. 

2. ACCIDENT INSURANCE — Riding on Steeple Chase.— 
Steeple chase riding being excluded from the risks of a 
policy, the fact that insurer’s agent was aware that in- 
sured occasionally rode such races would not affect it in 
that respect.—Smith v. Actna Life Ins. Co., Mass., 69 N. 
E. Rep. 1059. 

3. ACCORD AND SATISFACTION — Benefit Societies.—A 
receipt for a payment on a policy “‘under protest” held 
insuflicient to support a plea ef accord and satisfaction. 
—Mitterwallner v. Supreme Lodge Knights and Ladies 
of the Golden Star, 86 N. Y. Supp. 786. 

4. ADJOINING LANDOWNERS~-Unlawful Construction of 
Wall.—An owner of premises is entitled to damages for 
the unlawful construction of a wall on his premises by 
the adjoining owner.—Graves v. Broughton, Mass., 69 
N. E. Rep. 1083. 

5. ADVERSE PossEss1oN—Foreclosure of Mortgage.— 
Widow of mortgagor’s heir held not entitled to claim 
land by adverse possession againat vendee of purchaser 
at foreclosure sale.—Stovall v. Haynes, Ky.,78 $.W. Rep. 
895. 

6. APPEAL AND ERROR—Attachment.—Error will not 
lie from an order discharging an attachment, where 
there is nothing showing that any action was taken un- 
der the writ.—Sand Hills Commercial Co. v. Phillip 
Bros. & Rennau, Neb., 98 N. W.. Rep. 718. . 

7. APPEAL AND ERROR—Bill of Exceptions.—Interroga- 
tories and motions to strike the same are not a part of 
the record, when not saved by bill of exceptions.—Paul 
v. Baltimore & O. R. Co., Ind., 6y N. E. Rep. 1024. 

8. APPEAL AND ERROR—Refusal to Grant New Trial.— 
Refusal of new trial for newly discovered evidence is 
not reviewable, in the absence of an abuse of discretion. 
—Pitmen v. Holmes, Tex., 78 S. W. Rep. 961. 

¥, APPEAL AND ERROR—Ultra Vires Railroad Contract. 
—Where exceptions are taken to an auditor’s report in 
a suit in equity and the evidence is conflicting, the 
chancellor may refer them toa jury.—Weed v. Gaines- 
ville, J. & S. R.Co., Ga., 46 8. E. Rep. 885. 

10. APPRENTICES—Control of Minor Jockey.—Attempt 
to get possession of nonresident infant jockey, for pur- 
poses of gain, all the parties being residents of another 
state, willnot be entertained by the supreme court.— 
Reiss v. Plicque, 86 N. Y. Supp. 704. 

11. ATTACHMENT—Elements of Damage for Wrongful 
Levy.— Where plaintiffs were prevented from carrying 
on business by reason of a wrongful levy, the reason- 
able value of clerk hire they were compelled to pay held 
a proper element of damages.—Hooks & Hines v. Pafford, 
Tex., 78S. W. Rep. 991. 

12, ATTORNEY AND CLIENT—Preventing 'Reconcilia- 
tion After Divorce Proceedings are Instituted.—A valid 
contract between attorney and client for retainer fees is 
not abrogated by an attempt to merge it in a void con- 
tract.—McCurdy Vv. Dillon, Mich., 98 N. W. Rep. 746. 


13. BAIL—Defective Appeal Bond.—A defective ap- 
pearance bond, given on appeal, under Cr. Code, §§ 
4362, 4640, from a conviction before a justice, held not en- 
forceable as a statutory bond.—Tolleson vy. State, Ala., 
35 So. Rep. 997. 

14. BAILMENT—Equitable Replevin.—Where lessee of 
goods sells them, owner held to have immediate right 
of possession and to maintain trover.—United Shoe Ma- 
chinery Co. v. Holt, Mass., 69 N. E. Rep. 1056. 


15, BAILMENT—Gratuitous Bailee of Check.—Bank held 
to be a gratuitous bailee of check sent to it by the payor 
for delivery, and liable only for gross negligence in per- 
formance of undertaking.—King v. Exchange Bank, Mo., 
78 S. W. Rep. 0038. 


16. BANKRUPTCY—Assignment of Life Policy.—Trustee 
in bankruptcy held net entitled to cancellation of as- 


a 








signment of life policy, when assignor is not.—King v. 
Cram, Mass., 69 N. E. Kep. 1049. 
17. BANKRUPTCY—Intervention by Trustee.—A bank- 


_Tupt’s trustee held entitled to intervene in a suit to en-- 


foree an equitable lien against property of the bank- 
rupt, and appeal from an order denying his petition.— 
Snyder v. Smith, Mass., 69 N. E. Rep. 1099. 

18. BANKRUPTCY—Mechanic’s Lien.—Where a mechan- 
ic’s lien was not filed until after defendant had been ad- 
judged a bankrupt, the complaint will be dismissed. 
—Crane Co. v. Pneumatic Signal Co., 86 N. Y. Supp. 711. 

19. BILLS AND NOTES—Consideration.—Where a wite 
executed a note in settlement of notes of husband, there 
was sufficient consideration, though the old notes were 
not returned.—Wm. Deering & Co. v. Veal, Ky., 78S. W. 
Rep. 886. 

20. BILLS AND NOTES—Dishonor.—Where baak credits 
indorser of note with amount thereof, and it is dishon- 
ored before credit is drawn out, maker can defend as 
against the bank.—Albany County Bank v. People’s Co- 
operative Ice Co., 86 N. Y. Supp. 773. 

21. BILLS AND NOTES—Secured by Vendor’s Lien on 
Homestead.--ona fide purchaser of notes secured by 
vendor’s lien on homestead, which was inval.d under 
Const. art. 16, sec. 50, held in no better position than the 
payees thereot. — Peaslee v. Walker, Tex., 78 8. W. Rep. 
980. 

22, BOUNDARIES — Inclusiou of Ways.—Boundary on 
wayincludes soil to its center, unless deed by explicit 
statement or necessary implication requires a different 
construction. — McKenzie vy. Gleason, Mass., 69 N. E. 
Rep. 1076. 

23. BOUNDARIES—Pre-emption Rights. — Land under 
Red Shoot Lake held susceptible of reclamation, and it 
is notto be regarded as a stream within the law re- 
gulating titles to estates bordering on streams.—Hall v, 
Board of Comrs. of Bossier Levee Dist., La., 35 So. Rep. 
975. 

24. CARRIERS—Luggage of Passenger in Day Coach.— 
A railroad company is not an insurer of luggage taken 
by passengers into a day coach.—Nashville, C. & St. L. R. 
Co. vy. Lillie, Tenn., 75S. W. Rep. 1055. 

25. CARRIERS—Meuasure of Damages.—The measure of 
damages for injury to a shipment of live stock is the 
difference in v lue at the destination between the con- 
dition in which the stock arrived and that in which it 
should have arrived.—Texas & P. Ry. Co. v. Murtishaw, 
Tex., 788. W. Rep. 9538. 

26. CARRIERS — Pleadings in Action for Injury te 
Passenger.—A passenger is not precluded from alleging 
negligence generally, in an action for injuries, by the 
fact that she had knowledge of the particular act of neg- 
ligence causing the injury.—San Antonio Traction Co. vy. 


Williams, Tex., 75 S. W. Rep. 977. 


27. CHAMPERTY AND MAINTENANCE — Conveyance of 
Land in Possession of Third Person.—A conveyance of 
land by a purchaser thereof ata foreclosure sale, who 
has not been put into possession and while the land is in 
possession ofthe mortgagor’s heir, is champertous and 
void.—Stovall v. Haynes, Ky., 78S. W. Rep. 895. 

28, COMPROMISE WITH CREDITORS—Kescission of Re- 
lease.—Creditor of an insolvent held not entitled to re- 
scind arelease without returning the consideration.— 
McNealey v. Baldridge, Mo., 78S. W. Rep. 1031. 

29. CHATTEL MORTGAGES — Injunction Restraining 
Foreclosure.—Junior chattel mortgagee held entitled, 
on tender of payment due under senior mortgage, to an 
injunction restraining its foreclosure.—Bernheimer & 
Schwartz Pilsener Brewing Co. v. H. Koehler Co., 86 N. 
Y. Supp. 716., 

30. COLLISION—State Regulation of Interstate Com- 
merce. - A state may make valid enactments in the exer- 
cise of its police power to promote the welfare and con- 
venience of its citizens, though such laws in their opera- 
tion incidentally, interfere with interstate and foreign 
commerce. — Atlantic Coast Line Ry. Co. v. Common- 
wealth, Va., 46 S. E. Rep. 911. 
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31. CONSTITUTIONAL LAW—Homestead Associations.— 
Acts 1888, p. 177, No. 115, regulating the business of home- 
stead associations, held appiicable to all persons trans- 
acting business with such associations, and not to deny 

o any person the equal protection of the laws, or confer 
special immunities.—American Homestead Co. v. Kar- 
stendick, La., 35 So. Rep. 964. 

32. CONSTITUTIONAL Law—Intoxicating Liquors.—Acts 
27th Leg. p. 262, attempting to fix the place of sale of in- 
toxicating liquors within local option territory, is beyond 
legislative powers.—James v. State, Tex., 78S. W. Rep. 
951. 

33. CONSTITUTIONAL LAW—Special Administrator. — 
Rev. Codes 1899, § 6325, subd. 2, providing for a special 
administrator where the death of the person whose 
estate is in question isnot proven, is invalid, as depriv- 
ingthe person of his property without due process of 
law, when applied to the property of a living person.— 
Clapp v. Houg, N. Dak., 98 N. W. Rep. 710. 

34. CONSTITUTIONAL LAW—Vested Rights of Telephone 
Company by Acting Under Ordinance.—By the passage 
ofan ordinance giving a telephone company authority 
to establish a telephone system in a city, and its accept- 
ance and expenditures thereunder, a contracteul rela- 
tion held created between the company and the city, 
which became a vested right.—Northwestern Telephone 
Exch. Co. v. Anderson, N. Dak., 98 N. W. Rep. 706. 

35. CONTRACTS—Assignment by Solvent Debtor.—The 
levy of an attachment by acreditor on property of his 
debtor held not to release other creditors from their 
prior agreement with the debtor.—Cumberland Valley 
Bank’s Assignee v. Citizens’ Nat. Bank, Ky.,78 8. W. Rep. 
889, 

36. CONTRACTS — Construction as Applied to Wood 
Used in Building.—In action on building contract, the 
phrase“San Domingo mahogany” in the contract held 
to have meant any good figured mahogany of the density 
of that grown in San Domingo.—Snoqualmi Realty Co. v. 
Moynihan. Mo., 78 8. W. Rep. 1014. 

37. CONTRACTS — Modification by Mutual Oonsent. ~— 
Parties may, at pleasure, alter, modify, or rescind a 
contract, without any new consideration therefor, if the 
alteration, modification, or rescission is supported by 
their mutual assent.—Mylin v. King, Ala., 35 So. Rep. 
998. 

38. CONTRACTS—Pasturing Cattle.—A stipulation in a 
contract for pasturing and feeding cattle held to author- 
ize a recovery by the owner for feed furnished by him, 
on a failure to supply the same.—Rudolph vy. Sneed, 
Tex., 78 S. W. Rep. 1001. 

39. CONTRACTS—Shipment of Live Stock.—Where a 
shipment wasin Writing, the shipper could not sue on 
the special contract and recover on the implied con- 
tract, or count on a parol agreement and recover on 
the bill of lading.—Evansville & T. H. R. Co. v. Keve- 
kordes, Ind., 69 N. E. Rep. 1022. 

40. CORPORATIONS—Forfeiture of Franchise.—Failure 
of a telephone company to have its system in operation 
within time required by its franchise held to have 
worked a forfeiture of the entire sum deposited as a 
guaranty.—City of Detroit v. People’s Telephone Co., 
Mich., 98 N. W. Rep. 745. 

41, CORPORATIONS—Liability of Stock Subseribers.— 
Members of an insolvent corporation held liable as 
partners.— Hyatt v. Van Riper, Mo., 78 8S. W. Rep. 1043. 

42, COUNTIES—Allowance of Claim.—A resolution of 
the board of supervisors employing one of its members 
will be presumed to have been without his vote, and to 
have been validly passed.—Hanna y. Chalker, Mich., 98 
N. W. Rep. 782. 

43. CouRTS—Appearance as Affected by Remanding.— 
Remandment of cause to state court and denial of de- 
fendant’s motion to strike complaint held not to render 
defendant’s special appearance general.—Paul v. Balti- 
more & O. R. Co., Ind., 69 N. E. Rep. 1024. 

44. CouRTSs—Appellate Jurisdiction as Affected by 
Amount in Controversy.—The accumulation of interest 





on the ainount in controversy when an action was com- 
menced held not to confer appellate jurisdiction on the 
Supreme Court, under sec. 8 of the act to establish ap- 
pellate courts (Hurd’s Rev. St. 1899, p. 525, ch. 37, sec. 26). 
—Murphy v. Murphy, IIl., 69 N. E. Rep. 966." 

45. COVENANTS—Action for Breach—In action for 
breach of covenant against incumbrances, judgment 
against grantee in action to oust occupant of premises, 
to which grantor is a party, held binding on him.— 
Browning Vv. Stillwell, 86 N. Y. Supp. 707. 

46. CRIMINAL EVIDENCE—Forgery.—On trial for for- 
gery, a paper, signed by defendant, admitting forgery of 
the names of her mother and the indorser to note in 
question, is_admissible.—People v. Weaver, N. Y., 69 N. 
E. Rep. 1094. 

47. CRIMINAL EVIDENCE—Refusal to Flee.—Defend- 
ant’s surrender, and refusal to flee,on being charged 
with the crime, cannot be considered as evidence of his 
innocence.—Walker vy. State, Ala., 35 So. Rep. 1011. 

48. CRIMINAL LAW—Violation of Local Option Law.— 
In prosecution for violation of local option law, true 
copies of books in internal revenue collector’s office are 
admissible, but not statements which witness swears 
were recorded there.—Thurman y. State, Tex., 78S. W. 
Rep. 937. 

49. CRIMINAL TRIAL—Change of Venue.—The state 
does not abandon its motion for a change of venue, be- 
cause it was not pressed to trial atthe term at which it 
was filed, nor at a subsequent term.—State v. Wheat, 
La., 35 So. Rep. 955. 

50. CRIMINAL TRIAL—Manslaughter.—It is error to fre- 
quently repeat a principle of law involved, so as to create 
animpression on the jurors’ minds as to the court’s 
opinion on the facts.—Perrin v. State, Tex., 78 S. W. 
Rep. 930. 

51. CRIMINAL TRIAL—Objection That Officers Who 
Selected Talesmen Were Not Sworn.—An objection that 
officers were not properly sworn before selecting tales- 
men held not reviewable on appeal.—Chism v. State, 
Tex., 78 S. W. Rep. 949. 

52, CRIMINAL LAw—Plea of Former Acquittal and Not 
Guilty.—Where defendant pleaded former acquittal and 
not guilty, a judgment based on a verdict of guilty, 
without any response to the plea of former acquittal, 
will be reversed.—Spraggins v. State, Ala., 35 So. Rep. 
1000. 

53. CRIMINAL TRIAL—Venue.—That there is no contest 
betwecn courts of two counties as to jurisdiction held 
not to deprive accused of his right to be proceeded 
against only in county where prosecution was first in- 
stituted.—Coleman v. State, Miss., 35 So. Rep. 937. 

54. DAMAGES—Injury to Minor.—In an action by a 
parent for injuries sustained to a minor child, evidence 
of the good morals of the child was inadmissible.— 
Cameron Mill & Elevator Co. v. Anderson, Tex., 78S. W- 
Rep. 971. 

55. DAMAGES—Liability of Landlord for Defective 
Premises.—Ip action by tenant against landlord for 
damages caused by defect in premises, award of $115 
held warranted by evidence.—Rubenstein vy. Hudson, 86 
N. Y. Supp. 750. 

56. DEDICATION—Acceptance of Street.—Where the 
owner of platted land conveyed the same with reference 
to streets and alleys on the plat, acceptance of the dedi- 
cation of the streets by the town held unnecessary.— 
City of Corsicana v. Zorn, Tex.,78 8. W. Rep. 924. 

57. DEEDS—What Interest Conveyed.—A deed by the 
heirs of a deceased person held to have conveyed only 
such estate as they had taken as heir, and not that 
which deceased had conveyed, even if the conveyance 
had been recorded.—Jn re Buttrick, Mass., 69 N. E. Rep. 
1044. 

58. EASEMENTS—Implied Covenant as to Existence.— 
There is an implied covenant that a road, by which the 


land conveyed is described as bounded, is in existence, 


and it passes as appurtenant to the estate granted.— 
McKenzie v. Gleason, Mass., 69 N. E. Rep. 1076. 
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59. EASEMENTS — Right of Way Over Surrounding 
Tract.—Grantor who retains tract conveyed, held to im- 
pliedly reserve right of way.— Holman v. Patterson, 
Tex., 78 8. W. Rep. 989. 

60. EJECTMENT—Title of Plaintiff.—Plaintiff in eject- 
ment cannot recover on an allegation that the premises 
are erroneously described in a deed to her; no attempt 
being had to reform the deed. — Bailey v. Twin Lake 
Ass’n, 86 N. Y. Supp. 788. 

61. EMINENT DoMAIN—Telephone Poles in Highway.— 
The owners of the fee of a highway may prevent the 
erection of telephone lines thereon by injunction.— 
Gray v. York State Telephone Co., 86 N. Y. Supp. 771. 

62. ENTRY, WRIT OF—Effect of Judgment.—A judg- 
ment inan action by writ of entry does not establish 
title to any other land than that described in the writ.— 
In re Buttrick, Mass., 69 N. E. Rep. 1044. 

63. Equity—Joinder of Defendants. — Where defend- 
ant consented to joinder of other defendants in equit- 
able replevin, it is too late to object thereto at conclu- 
sion of evidence before a master —United Shoe Machin- 
ery Co. v. Holt, Mass., 69 N. E. Rep. 1056. 

64. EscaPE—What Constitutes a Jail.—A building used 
asa jail,andin whicha prisoner is confined, is within 
the statute punishing jail deliveries, though notinan 
incorporated town and not the property of the county.— 
Irvington v. State, Tex., 78S. W. Rep. 928, 

65. EVIDENCE—Compensation of Professional Nurse.— 
A physician held not qualified to testify as-to the cus- 
tomary compensation of a professional nurse.—Cameron 
Mill & Elevator Co. v. Anderson, Tex., 78S. W. Rep. 971. 

66. ESTOPPEL—Wife Joining in Deed. — Wife, having 
joined husband in mortgage conveying “all their inter- 
est” in lot, held estopped to deny that her life estate 
was intended to be conveyed. — Simmons vy. Reinhardt, 
Ky., 78S. W. Rep. 890. 

67. EVIDENCE—Probable Results of Injuries Received. 
—A physician, who has attended plaintiff in an action 
for personal injuries may testify as to probable result of 
plaintiff’s present physical condition. — Rosenblatt v. 
Joseph M. Cohen House Wrecking Co., 86 N. Y. Supp. 801. 

68. EXECUTION—Contempt of Order Forbidding Dis- 
position of Property.—Judgment debtor held not guilty 
of contempt in violating order, issued in proceedings 
supplementary to execution, forbidding disposition of 
property, which was not served.—Corde v. Laughlin, 86 
N. Y. Supp. 795. 

69. EXECUTION—Disyualification of Appraisers.—That 
an appraiser of property to be sold on execution is over 
60 years of age is vot a disqualification, though the 
statute requires appraisers qualified to act as jurors.— 
Flynn v. Kalamazoo Circuit Judge, Mich., 98 N. W. Rep. 
740, 

70. EXECUTORS AND ADMINISTRATORS — Action by 
Next of Kin to Set Aside Letters of Administration.—In an 
action by next of kin to set aside letters of administra- 
tion, circuit court held required to hear case on appeal 
from the county court de novo. — Fitzgerald v. Smith. 
Tenn., 788. W. Rep. 1050. 

71. EXECUTORS AND ADMINISTRATORS — Ailowance to 
Surviving Husband.—Surviving husband refused money 
allowance where articles of his wife’s estate exempt 
from inventory were not in existence when she died.,— 
In re Keough’s Estate, 86 N. Y. Supp. 807. 

72. EXECUTORS AND ADMINISTRATORS—Suit on Bond.— 
The administrator and sureties may defend a suit on the 
bond for failure to pay judgment debts on demand by 
showing that the assets have been used according to’ 
law.—MclIntire v. Cottrell, Mass., 69 N. E. Rep. 1091. 

73. EXECUTORS AND ADMINISTRATORS—W idow’s Rights 
Before Assignment of Dower.— Under Rev. St. 1892, 
§ 1834, the widow is entitled to retain possession of the 
dwelling house, free from rent, until she has her dower 
assigned in proceedings initiated by heirs. — Palmer v. 
Palmer, Fla., 35 So. Rep. 983. 

74. EXEMPTIONS — Garnishment. —Householder held 
entitled to exemption from garnishment in a limited 





sum, where the money is the result of his manual tabor, 
—Rikerd Lumber Co. v. Chrouch, Mich., 98 N. W. Rep. 
739. 

75. FORGERY—Sufliciency of Indictment. — An indict- 
ment for forging a will must allege a devisable estate in 
testator and that he was dead at the time of the forgery. 
—Huckaby v. State, Tex., 78 8. W. Rep. 942. 

76. FRAUDULENT CONVEYANCES —Conveyance to 
Daughter for Future Support.—A deed from a father to 
his daughter held in law prima facie void as to existing 
creditors.—Hanna v. Charleston Nat. Bank, W. Va., 46 
S. E. Rep. 920. 

77. FRAUDULENT CONVEYANCES — Preferences. — An 
agreement between asolvent debtor and certain credi- 
tors held not invalid as an act to prefer such creditors. 
— Cumberland Valley Bank’s Assignee vy. Citizens’ Nat. 
Bank, Ky., 78 S. W. Rep. 889. 

78. GUARANTY — Consideration.—Extension of addi- 
tional credit held sufficient consideration for guaranty 
of old debt.—Cowan, McClung & Co. v. Roberts, N. Car., 
46 S. E. Rep. 979. 3 

79. HOMESTEAD—Sale by Husband.—Where a husband 
contracts and binds himself to convey all the title he 
has in land, he necessarily devests himself, and all 
others entitled thereto by relation, of a homestead in the 
land.—Hanna’s Assignees v. Gay, Ky., 78 S. W. Rep. 915. 

80. HUSBAND AND WIFE—Attorney’s Fee in Divorce 
Proceedings. — A married woman may make herself 
chargeable for the services of an attorney employed by 
her in adivorce suit.—McCurdy v. Dillon, Micb., 98 N 
W. Rep. 746. 

81. HUSBAND AND WIFE—Easement in Wife’s Land.— 
Where husband and wife owned adjoining premises, the 
husband could not obtain title by prescription to an 
easement in the wife’s land.—Graves v. Broughton, 
Mass., 69 N. KE. Rep. 1083. ‘ 

82. HUSBAND AND WIFE—Mortgage.—In a suit to fore- 
close a mortgage, the burden was on defendant, to 
prove coverture of a mortgagor, and execution of the 
mortgage by her as surety, and knowledge of such facts 
by the mortgagee.—Webb v. John Hancock Mut. Life 
Ins. Co., Ind., 69N. E. Rep. 1006. 

83. HUSBAND AND WIFE—Property Rights.—Release by 
wife, in contemplation of divorce, of any interest in her 
husband’s property, held not to release him from lia-* 
bility ona note formerly given to her for borrowed 
money.—Price v. Price, Ky., 78 S. W. Rep. 888. 

84. IMPROVEMENT—Entry on Land of Another.—One 
entering on land without any color of right, and with 
knowledge that it belongs to another, has no lien on the 
land for improvements made.—Wade v. Keown, Ky., 
78 8. W. Rep. 900. 


85. INJUNCTION—Railroad Ticket Brokers.—Ticket 
brokers, threatening to buy and sell nontransferable 
railroad tickets, invade property rights of railroads, 
and entitle them to injunction restraining them fromso 
doing.—Schubach v. McDonald, Mo., 78 S. W. Rep. 1020. 


86. INSOLVENCY—Liability of Surety on Probate Bond. 
—The liability of asurety ona probate bond does not 
constitute a debt until after there has been a breach of 
the bond.—MclIntire v. Cottrell, Mass.,69 N. E. Rep. 1091. 


87. JUDGMENT—Protection for Judicial Act.—Judicial 
officer held not protected against suits for damages for 
acting maliciously or beyond his jurisdiction.—Reed v. 
Taylor, Ky., 788. W. Rep. 892. 


88. JUDGMENT—Relief Granted not Sought by Plead- 
ings.—W here a judgment grants, by inadvertence, relief 
not sought in the pleadings, it isa clerical misprision, 
which may ba corrected on motion.—Binion v. Woolery, 
Ky., 78 S. W. Rep. 898. 

89. JODGMENT—Scire Facias to Revive.—A plea to a 
scire facias to revive a judgment alleging that an agent 
of the debtor purchased with money furnished by him, 
the judgment for less amount than its face value, pleads 
payment pro tanto.—Dickerson v. Campbell, Fla., 35 So. 
Rep. 986. 
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90. JUDGMENT—Scope of in Action of Writ of Entry.— 
A judgment in an action by writof entry, in reference 
to collateral matters not included in the suit, is con- 
clusive only as to matters which were in issue and ad- 
judicated.—/n re Buttrick, Mass., 69 N. E. Rep. 1044. 


91. JuRY—Local Option Law.—In a prosecution for vio- 
lating a local option law, defendant held entitled to ask 
the jury whether they were prejudiced against a person 
who was ina position at the time to violate the lawin 
question.—Patrick v. State, Tex., 78 8. W. Rep. 947. 


92. JunY—Validity of Drawing.—The fact that a person 
duly elected as county commissioner, and who had en- 
tered on his duties as such acted, with other commis- 
sioners in drawing jurors before receivivg his commis- 
sion from the governor, did not vitiate such drawing.— 
Spraggins v. State, Ala., 35 So. Rep. 1000. 


93. LANDLORD AND TBNANT—Constructive Eviction.— 
Construction of window and ventilating shaft by land- 
lord’s adjoining building held not constructive partial 
eviction, constituting defense to action for rent.—Solo- 
man vy. Fantozzi, 86 N. Y.Supp. 754. 


94 LANDLORD AND TENANT -— Liability for Rent Under 
Invalid Lease.—One who occupies premises is liable for 
rent during the period of his occupancy, irrespective of 
validity of the lease under which he purports to hold.— 
Ascarete v. Pfaff, Tex., 78S. W. Rep. 974. 

95. LIBEL AND SLANDER—Blacklisting Labor Agitator: 
—The statement of a railroad company that a person 
was a labor agitator could not amount toa libel, where 
the statement was made in answer to an inquiry ad- 
dressed to it by another railroad, which contemplated 
employing him.—Wabash R. Co. v. Young, Ind., 69 N. E.- 
Rep. 1003. 


96. LIFE INSURANCE—Good Health of Insured.—In an 
action on a life policy, certain evidence held not to dis- 
prove a statement in the certificate of death showing 
deceased not to have been in good health at the time of 
the revival of the policy.—Donnelly v. Metropolitan Life 
Ins. Co., 86 N. Y. Supp. 790. 

97. LIFE INSURANCE—Insurable Interest.—Policy pay- 
able to assured held supported by his interest in his own 
life, though policy is assigned to one not having such 
interest.—King v. Cram, Mass., 69 N. E. Rep. 1049. 

98. LIFE INSURANCE—Premium Note.—Note given in 
payment of premium on life policy held not a debt 
against the policy, within provision thereof relating to 
extended insurance.—New York Life Ins. Co. v. Smith, 
Ala., 35 So. Rep. 1004. 

99. LIFE INSURANCE—Taking Poison With Suicidal In- 
tent.—Under a life policy excepting ‘“‘assurance against 
self-destruction or suicide,’ held recovery could be bad 
for death of insured, due to his taking carbolic acid 
merely with intent to frighten his wife to give him 
money.—Courtemanche v. : upreme CourtI.O. F., Mich., 
98 N. W. Rep. 749. 

100. LIMITATION OF ACTIONS—Conveyance by Wife.— 
In the prescription liberandi causa of five years, applied 
to actions of nullity, the question of good faith plays no 
part.—Munholland y. Fakes, La., 35 So. Rep. 983. 

101. LIMITATION OF ACTIONS —Trustee Exercising 
Power of Appointment.—Whether limitations have run 
against a note secured by deed of trust is immaterial, 
where the trustee only seeks to exercise the powef con- 
ferred in the deed of trust by selling the property.—Pea- 
cock v. Cummings, Tex., 78 S. W. Rep. 1002. 

102. MANDAMUS—Laches in Allowing Claim Against 
County.—Mandamus to compel the issuance of county 
orders on a claim allowed by the county board will not 
be refused on the ground of laches, the statute not hav- 
ing run against the claim.—Hanna vy. Chalker, Mich., 98 
N. W. Rep. 732. 

103. MASTER AND SERVANT—Injury to Infant Employee. 
—A master, employing children and warning them 
against dangers of the work, must see that they under- 
stand the warning.—Lynchburg Cotton Mills vy. Stanley, 
Va,, 45, S, E. Rep. 908,] 





104. MASTER AND SERVANT—Millwright and Engineer 
Fellow Servants.—Millwright, in employ of machine 
company, making repairs on mill machinery, held fellow 
servant of engineer of mill.—Delory v. Blodgett, Mass., 
69 N. E. Rep. 1078. 

105. MASTER AND SERVANT—Negligence of Fellow Ser- 
vant.—An employer is not liable to one servant in his 
employ for the negligence of another servant, when 
both are engaged in the common service.—Kelly Island 
Lime & Transport Co. vy. Pachuta, Ohio, 69 N. E. Rep. 
988. 


106. MASTER AN) SERVANT—Obvious Vanger.—A serv- 
ant, injured by having his hand drawn into a pulley 
block, held not entitled to recover on the ground that it 
was defendant’s duty to warn him against the danger. 
—Gavin v. Fall River Automatic Telephone Co., Mass., 
69 N. E. Rep. 1055. 

107. MASTER AND SERVANT—Servant’s Knowledge of 
Unsafe Premises.—The servant’s knowledge of the mas- 
ter’s neglect to furnish a safe place to work held to be 
considered on plea of contributory negligence.— Weston 
v. Lackawanna Min. Co., Mo., 78 S. W. Rep. 1044. 

108. MASTER AND SERVANT—Superintendent Assisting 
Not a Fellow Servant.—Mere fact that one acting as 
superintendent also assisted in work as common hand 
held not to make him fellow servant of injured employee. 
—Consolidated Coat Co. v. Fleischbein, II1., 69 N. E. Rep. 
963. 

109. MASTER AND SERVANT—Use of Improper Tools.— 
For negligence of a section foreman in using an old 
spike and hammer in laying steel the company is not 
liable, when the testimony shows that it furnished plenty 
of good spikes and hammers.—Gauges vy. Fitchburg R. 
Co., Mass., 69 N. E. Rep. 1063. 

110. MONOPOLIES—Sale of Uncopyrighted Books.—An 
agreement preventing the sale of uncopyrighted books 
in the state held illegal, under Laws 1899, p. 1514, ch. 690.— 
Straus v. American Publishers’ Ass’n, N. Y.,69 N. E. Rep. 
1107. 

111. MORTGAGES—Intervention by Railroad Bondhold- 
ers.—Where bondholders are allowed to intervene, and 
one of the e¢lass dies before the decree, the case does not 
abate; nor is itnecessary to have the deceased bond- 
holder’s representative made a party.—Weed vy. Gaines- 
ville, J. & S. R. Co., Ga., 46S. E. Rep. 885. 

112. MORTGAGES—Unrecorded Agreement for Exten- 
sion of Note.—Where an agreement for extension of a 
note secured by trust deed did not appear of record, sale 
by trustee would carry only a voidable title to the maker 
of the agreement, purchasing the property.—Missouri 
Real Estate Syndicate vy. Sims, Mo., 78S. W. Rep. 1006. 

112. MUNICIPAL CORPORATIONS—Defect in Sidewalk.— 
A pedestrian is guilty of contributory negligence in not 
passing around an obvious and dangerous defect in a 
sidewalk.—Jennings v. Kansas Uity, Mo.,78 S. W. Rep. 
1041. 

114. MUNICIPAL CORPORATIONS—Issuance of Bonds.— 
The World’s Fair indebtedness of the city of Chicago 
held not to be a part of its indebtedness, within the 
constitutional limitation.—Stone vy. City of Chicago, IIL, 
69 N. E. Rep. 970. E 

115. MUNICIPAL CORPORATIONS—Obstructions on Side- 
walk.—A pile of stone placed on a sidewalk by a con- 
tractor held not a necessarily dangerous obstruction to 
travel.—Hesselbach v. City of St. Louis, Mo., 78 S. W. 
Rep. 1009. 

116. MUNICIPAL CORPORATIONS—Pedestrian Injured by 
Telephone Wires Lying in Street.—City, which negli- 
gently permits telephone wires to lie in the streets, ig 
liable for damages to pedestrians.—West Kentucky Tele- 
phone Co. v. Pharis, Ky., 78S. W. Rep. 917. 

117. MUNICIPAL CORPURATIONS—Removal of Fire Chief. 
—Bias or prejudice on the part of fire commissioner did 
not deprive him of power to hear and determine charges 
against the chief of fire department, instituted for the 
purpose of removing him from office.—People v. Sturgis, 
86 N. Y. Supp. 687. 











. the person pardoned does not affect its validity.—Spaf- 
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118. MUNICIPAL CORPORATIONS—Use of Street.—The 
use of a street for moving a house may not be permit- 
ted, so as to destroy the use of a street for travel or in- 
jure any vested rights.—Northwestern Telephone Exch. 
Co. v. Anderson, N. Dak., 98 N. W. Rep. 706. 

119. MUNICIPAL CORPORATIONS—“ Water Fund Debt.” 
—The “water fund debt” of a city is a debt, within the 
sense of Che constitutional limitation.—Stone vy. City of 
Chicago, Tll., 69 N. EK. Re>. 970. 

120. NBW TRIAL — Rulings After Jury Retires.—Fact 
that plaintiff’s counsel did not know of a certain action 
of trial judge till after expiration of time limited for ex- 
ception held no ground for exception to court’s action 
in denying new trial.—Goodrum v. Grimes, Mass., 69 N. 
E. Rep. 1053. 

121. Norice—Constructive Knowledge.—One having 
knowledge of facts sufficient to put him on inquiry is 
chargeable with knowledge of the facts... Webby. John 
Hancock Mut. Life Ins.Co., Ind., 69 N. E. Rep. 1006. 

122. PARDON — Validity Where Delivered Direct to 

-arty.—The factthat a pardon was delivered directly to 


ford v. Benzie Circuit Judge, Mich., 98 N. W. Rep. 741. 

123. PARTITION—Pleading.—In order to entitle defend- 
ant to dismissal on a plea not set down for hearing, but 
fully proved, the plea must have been set up independ- 
ently, or incorporated as a plea in the answer.—Mylin v. 
King, Ala., 35 So. Rep. 998, 

124. PARTNERSHIP —Acts of Trustee not Chargeable to 
Law Firm.—Neither a law firm, of which the trustee un- 
der a deed of trust was a member, nor the trustee’s part- 
ner, was liable for misconduct of the trustee in foreclos- 
ing the deed.—Tennent Shoe Uo. vy. Birdseye, Mo., 78 S. 
W. Rep. 1036, 

125, PARTNERSHIP—Lien for Purchase Money.—A bank, 
having loaned money,to enable the borrower to pur- 
chase an interest in a firm, held to have thereby acquired 
no lien on the firm’s assets over partnership creditors. 
—Hargadine-McKittrick Dry Goods Co. v. Sappington, 
Mo., 78 8S. W. Rep. 1049. 

126. Pangfy WALLS — Enforcement of Agreement by 
Grantees.—Covenant of one adjoining lot owner to pay 
another before making use of a party wall to be erected 
by the latter held not enforceable by the latter’s grant- 
ee.—Schwenker vy. Picken, 86 N. Y. Supp. 681. 

127. PERJURY—A flidavit to Procure Criminal Warrant. 
—An affidavit to obtain a criminal warrant may be the 
basis of an indictment for subornation of perjury.—Her- 
ring v. State, Ga., 46S. E. Rep. 876. 

128, PERPETUITIES—Construction of Will.—Will pro- 
viding that testator’s real estate shall not be sold or in- 
cumbered for 40 years after his death held void, under 
Ky. St. 1903, § 2360, prohibiting perpetuities.—Fidelity 
‘lrust Co. v. Lloyd, Ky., 78 8. W. Rep. 896. 

129. PHYSICIANS AND SURGEONS—Traveling Medical 
Specialist.—A physician held not within Sayles’ Rev. 
Civ. St. 1897, art. 5049, imposing a tax on medical special- 
ists traveling from place to place.—Adams Vy. State, Tex., 
78 8. W. Rep. 935. 

130. PLEADING—Two Causes of Action in One Para- 
graph.—Where more than one cause of action is stated 
in a single paragraph of complaint, the remedy is by 
motion to separate or by demurrer for misjoinder.— 
Blanchard-Hamilton Furniture Co. v. Colvin, Ind., 69 
N. E. Rep. 1032. 

131. PRINCZPAL AND AGENT—Anthority of Agent to Ac- 
cept Check.—Agent to sell land cannot bind principals 
by acceptance of check in part payment of price.—Orms- 
by v. Graham, lowa, 98 N. W. Rep. 724. 

132. PRINCIPAL AND AGENT—Knowledge of Agent.— 
Knowledge of an agent to sell land, which may be im- 
puted to the principal, is only that which he obtains in 
the course of his own employment.—Kyle v. Gaff, Mo., 78 
S. W. Rep. 1047. 

133. PRINCIPAL AND AGENT—Sale of Baskets Below 
Price Agreed Upon with Wholesaler.—Under contract, 





sale of fruit baskets by plaintiff at less price than agreed 
held a violation of the contract, justifying refusal of de- 
fendants to furnish any more baskets.—Dodge v. Rey- 
nolds, Mich., 98 N. W. Rep. 737. 

134, PRINCIPAL AND SURETY—Wife’s Signature to Note. 
—That a wife signed a note on second line for signa- 
tures held not sufficient to give notice to payee that she 
signed it as surety.—Wm. Deering & Co. v. Veal, Ky., 78 
S. W. Rep. 856. 


135. PUBLIC LANDS—Exhaustion of Concession.—Grant 
of land by Mexican authorities, pursuant to concession 
which had already been exhausted, held absolutely 
void.—Peaslee v. Wulker, Tex., 78 S. W. Rep. 980. 


136, RAILROADS—Accident at Crossing. — In an action 
for injuries at a crossing, plaintiff cannot establish neg- 
ligence complained of by showing habitual negligence 
in same respects.—Stewart v. Galveston, H. &S8. A. Ry. 
Co., Tex., 788. W. Rep. 979. 

137. RAILROADS—Action by Bondholders. — Bondhold- 
ers of a rallroad are not authorized to have a eontract 
with another road set aside as in restraint of trade.— 
Weed v. Gainesville, J. & 8. R. Co., Ga., 46 8. E. Rep. 885. 


138. RAILROADS—Killing Geese on Track. — In the ab- 
sence of recklessness or common law negligence, a rail- 
road company is not liable forthe killing of geese per- 
mitted to run at large, while trespassing on the railroad 
track.—Nashville & K. R. Co. v. Davis, Tenn., 78S. W. 
Rep. 1050. 

139. REAL ACTIONS—Grant of Swamp Lands. — The de- 
fenses to a netitory action, that the land was acquired 
as alluvion and as dry land within the boundaries of the 
original purchase, are conflicting. — Hall v. Board of 
Com’rs of Bossier Levee Dist., La.,35 So. Rep. 976. 


140. RECBIVEKS—Appointment of Non-resident.—It is 
not an abuse of discretion to appoint a non-resident a 
receiver, where he has an interest in the property and a 
resident is appointed a co-receiver. — Burwell v. Farm- 
ers’ & Merchants’ Bank, Ga., 46S. E. Rep. 885. 


141. RECEIVERS—Jurisdiction of Police Judge.—Police 
judge in town of sixth class, in action for forcible de- 
tainer, held jvithout jurisdiction, after execution of tra- 
verse bond, except to return papers to circuit court, 
and could not appoint receiver.—Reed v. Taylor, Ky., 78 
S. W. Rep. 892. ’ 

142. RECORDs—Elections.—A clerk of a county court 
has such interest as entitles him to refuse inspeetion of 
records in his office, when not called for by law.—Payne 
v. Staunton, W. Va., 46S. E, Rep. 927. 

143, REFORMATION OF INSTRUMENTS — Pleading Mis- 
take.—Where bill for reformation of deed by subsequent 
purchaser does not allege want of knowledge of mis- 
take, complainant must be held to have known of such 
mistake.—Jones v. McNealy, Ala., 35 So. Rep. 1022. 


144, SALES—Corn-husking Machine Causing Injury to 
Purchaser.—Purchaser of acorn-husking machine in- 
jured while using it, owing to a defect therein, eld not 
entitled to recover on a warranty made by the seller.— 
Birdsinger v. McCormick Harvesting Mach, Co., 86N. 
Y. Supp. 781. 

145. SCHOOLS AND SCHOOL DISTRICTS — Removal of 
Schoolhouse.—Township directors are not required to - 
give notice of the removal of a schoolhouse. — James v. 
Gettinger, lowa, 98 N. W. Rep. 723. 

146. SCHOOLS AND SCHOOL DISTRICTS—Title to Build- 
ing on Trust Property. — An agreement by trustees, al- 
jowing persons, including a majority of the trustees, to 
erect a building on trust property, it to remain the 
property of the builders, held not void as an abuse of 
trust.—Decell v. McRee, Miss., 35 So. Rep. 940. 


147. SHERIFFS AND CONSTABLES—Liability for Rent of 
Building.—A sheriff held liable for the rent of a build- 
ing used by him until he disposed of certain goods 
levied on, without regard to the validity of a sale of the 
goods by the attachment defendant to plaintiff.—Hooks 
& Hines v. Pafford, Tex. ,78 S. W. Rep. 991. 
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148. SHERIFFS AND CONSTABLEs—Proceedings to Re- 
move.—It is within the discretion of the district judge, 
in proceedings to remove a county officer, to require the 
district attorney to conduct the proceedings, or to ap- 
point other attorneys for such purpose.—State v. Box, 
Tex., 78 8S. W. Rep. 982. 

149. SPECIFIC PERFORMANCE—Where Property is In- 
cumbered.—Specific performance held properly refused 
where, on account of incumbrances, it would be op- 
pressive to vendors.—Ormsby v. Graham, Iowa, 98 N. W. 
Rep. 724. 

150. STATUTES—Right to Administer an Estate.—The 
court of common pleas has jurisdiction to review an 
order of the probatecourt denying the right to admin- 
ister the estate of a decedent, under Rev. St. § 6005.— 
Schumacher v. McCallip, Ohio, 69 N. E. Rep. 986. 


151. STREET RAILROADS—Ordinance as to Carrying 
Passengers Without Change of Cars.—An ordinance re 
quiripg passengers on street cars to be carried without 
change of cars held reasonable.—City of New York v. 
Interurban St. Ry. Co., 86 N. Y. Supp. 673. 

152, STRKET, RAILROADS —Riding Bicycle on Track.—Bi- 
cycle rider, killed while riding in front of street car 
going north on a westerly track, held guilty of contri- 
butory negligence.—Baldwin v. Heraty, Mich., 98 N. W, 
Rep. 739 : 

153. TAXATION—Notice as to Increase.—The owner of 
premises improved during the year is not entitled to 
notice of an increase in his assessment, under Rey. St. 
1892, § 2753.—Lewis v. State, Chio, 69 N. E. Rep. 980. 

154. TELEGRAPHS AND TELBPHONES—Liabilit#to Party 
Injured by Falling Wires.—Telephone company held lia- 
ble for injuries to a pedestrian, occasioned by the fall- 
ing of wires in the street.—West Kentucky Telephone 
Co. v. Pharis, Ky., 78 8. W. Rep. 917. 

155, TENANCY IN COMMON—Accounting for Rents and 
Profits.—A tenant incommon held required to account 
to his co-tenants for rents and profits, though ignorant 
of their title, notwithstanding his expenditure thereof. 
—Eighmey v. Thayer, Mich., 98 N. W. Rep. 734. 

156. TENANCY IN COMMON—Adverse Posséssion of One 
Co-tenant.—Where a tenant in comman occupies the 
common property notoriously and exclusively assole 
owner, possession held adverse to his co-tenants from 
the time they have knowledge of such claim.—Cochran 
v. Cochran, W. Va., 46 8. E. Rep. 924. 

157. TENANCY IN COMMON—Rescission of Contract by 
One Co tenant.—Where two tenants in common agreed 
with a third to purchase his interest, one purchaser with 
consent of the. vendor, could rescind the agreement 
without affecting the right or obtaining the consent of, 
the other purchaser.—Mylin v. King, Ala.,35 So. Rep. 998. 

158. TORTS—Blacklisting Former Employee.—A gen- 
eral allegation that defendant has prevented plaintiff 
from obtaining employment and caused him to be dis- 
missed from a position secured by him, states no cause 
of action.—Wabash R. Co. v. Young, Ind., 69 N. EK. Rep. 
1003. 

159. TRIAL—Failure to Request Instructions.—W here 
plaintiff pleaded defendant’s negligence on two theo- 
ries, and the court submitted the case on one only, 
plaintiff could not complain, in the absence of a request 
by him for the submission of the other.—Stewart v. Gal- 
veston, H. & S. A. Ry. Co., Tex., 78 8. W. Rep. 979. 

160. TRIAL—Verdict Uncertain and Indefinite —A ver- 
dict for “the full value of the estate” held uncertain 
and indefinite, not warranting a judgment thereon.— 
Long v. Mandell, Mich., 98 N. W. Rep. 744. 

161. TROVER AND CONVERSION—Justification.—W here 
afather took possession of his son-in-laws’s furniture 
without the latter’s consent, the fact that he did soto 
protect the wife from supposed ill treatment was no jus- 
tification.—Heyert v. Reubman, 86 N. Y. Supp. 797. 

16%. TRUSTS—Investment of Funds. — Investment by 
trustees of small portion of trust funds in their hands in 
fixed property in another state held properly allowed 





in their account.—Thayer v. Dewey, Mass., 69 N. E. Rep. 
1074. 

163. TRUSTS—Loss of Funds Loaned.—One standing in 
the relation of trustee for another, as to the latter’s 
funds, held chargeable with the loss of a sum loaned by 
him.—Hitcheock v. Cosper, Ind., 69 N. E. Rep. 1029. 

164. UsuRY—Bonus for Forbearance.—Where a _ note 
bears all the interest the law allows, an agreement for 
payment of a bonus for forbearance is usurious. — Mis- 
souri Real Estate Syndicate v. Sims, Mo., 78 S. W. Rep. 
1006. 

165. Usury—Collection of Excess Interest by Mistake. 
—Where a creditor collects an excess of interest by mis- 
take, it will not support a pleaof usury.— Rushton v. 
Woodham, S. Car., 46 8. E. Rep. 943. 

166. VENDOR AND PURCHASER—Mortgage or Deed Ab- 
solute.—The remedy, where the price paid is less than 
one-half the value,isby action of lesion. — Bonnette v. 
Wise, La., 35 So. Rep. 953. 

167. WATERS AND WATER COURSES — Construction of 
Ordinance Respecting Purchase of Waterworks. — An 
ordinance granting a waterworks franchise, and provid- 
ing for the purchase of the plant by the city after a cer- 
tain length of time, is to be construed favorably to the 
city.—Valparaiso City Water Co. v. City of Valparaiso, 
Ind., 69 N. KE. Rep. 1018. 

168. WILL8—Construction.—In a suit for the construc- 
tion of a will, the refusal of the court to order a refer- 
ence before construing the will might be appealed from. 
—Lee vy. Baird, N.Car., 46 8. E. Rep. 955. 

169. WILLs—Interest on Trust Fund.—A testamentary 
trustee held properly required to pay interest on funds 
in his hands.—Isler v. Brock, N. Car., 468. E. Rep. 951. 

170. WILLS — Pretermitted Children. —The burden of 
proof is on a child or grandchild omitted from the will 
to show that the omission was unintentional.—Brown v. 
Brown, Neb., 98 N. W. Rep. 718. 

171. WILL8—Rights of Widow.—Where a devise to a 
testator’s widow of lands is not in lieu of dower, the 
widow 1s entitled, as against a judgment creditor of the 
testator, to have the dower ascertained and deducted.— 
Lauby v. Gill, 86 N. Y. Supp. 718. 

172. WILLS—Validity of Will.—Grandchildren held nec- 
e3sary parties to a will todetermine the validity of the 
willof their grandfather.—Gaddess Vv. Norris’ Exrs., Va., 
46S. E. Rep. 905. 

173. WILLS—Widow’s Use of Dwelling House.—Under 
testator’s will, his widow held entitled to rents of the 
homestead, though she had abandoned itas a place of 
residence.—Mayer v. Mayer, Ky., 788. W. Rep. 83. 

174. WITNESSES—Competency.—The competency as a 
witness of prosecutrix, on account of her youth and 
lack of intelligence, is a matter within the sound dis- 
cretion of the trial judge.—Ham v. State, Tex., 78 S. W. 
Rep. 929. 

115. WITNESSES—Contradictory Statements.—Though a 
witness does not remember having made a statement 
out of court contrary to his testimony, such contradic- 
tory statement is admissible.—Pitman v. Holmes, Tex., 
78 8. W. Rep. 961. . 

176. WITNESSES—Impeachment.—A witness cannot be 
impeached by proof of his general bad character, but the 
proof must be limited to his bad character for truth.— 
Belt v. State, Tex., 78 8. W. Rep. 933. 

177. WITNESSES—Wife’s Testimony as to Husband’s 
Age.—A wife is not disqualified from testifying as to her 
husband’s age, though her first knowledge was derived 
from an incompetent source, where the knowledge of 
such fact is afterwards obtained from other sources.— 
Grand Lodge A. O. U. W. v. Bartes, Neb., 98 N. W. Rep. 
715. 

178. WORK AND LABOR—Services Rendered.—In an ac- 
tion on a contract, which cannot be upheld, because un- 
conscionable defendant may prove the value of services, 
which plaintiff has shown were rendered under the con- 
tract.—Haskell v. Smith, 86 N. Y. Supp. 779. 
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